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PART-A

Short Answers

Status quo.

The term status quo refers to the existing state of affairs or conditions at a particular point in time. In the
legal context, especially under the Code of Civil Procedure (CPC), the term is often used in relation to
injunctions or orders passed by the court to maintain the current state or prevent any changes until further
adjudication.

Legal Provisions and Context:

1. Order 39, Rule 1 & 2, CPC: These rules deal with the granting of temporary injunctions, where
the court may pass an order to maintain the status quo.

o Order 39, Rule 1 provides the court with the power to grant a temporary injunction if the
party seeking it establishes that there is a prima facie case and the balance of convenience
favors the injunction.

o Order 39, Rule 2 discusses disobedience of injunction orders, and non-compliance may
lead to consequences such as contempt of court.

2. Nature of Status Quo Orders:

o Status quo orders are issued to prevent any change to the existing situation, usually to
avoid harm that could occur during the pendency of a case.

o They are temporary and are intended to preserve the conditions as they were before the
dispute arose, until the final decision is made by the court.

o A status quo order can be passed regarding various aspects such as possession of
property, status of a contract, or any other matter that needs to be preserved to prevent
unjust harm.

3. Principles Behind Issuing Status Quo Orders:

o The principle behind passing a status quo order is to prevent any party from taking actions
that may render a decision in the case meaningless. This is to ensure that the matter is
adjudicated based on the actual facts, and no irreversible damage is caused in the interim.

4. Doctrine of Status Quo:

o The doctrine of status quo finds its origin in equity, aiming to prevent an irreparable
situation during the pendency of a suit. It is based on the principle of justice, equity, and
good conscience.

o Maxim: "Interest reipublicae ut sit finis litium" (It is in the interest of the state that
there should be an end to litigation) — The court may grant a status quo to ensure that no

changes are made that would render a future judgment ineffectual.
5. Judicial Precedents:
o In cases like KLK. Verma v. Union of India (1954), the courts have recognized the
importance of preserving the status quo during the pendency of a case.
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o In Indian Oil Corporation Ltd. v. Amritsar Gas Service (1991), the Supreme Court
noted that status quo orders may be granted to prevent any action that may alter the current
situation and affect the rights of the parties involved.

Conclusion: The concept of status quo is crucial in civil litigation, especially under the provisions of
Order 39 of the CPC, to prevent the alteration of an existing state of affairs until the final decision is
rendered by the court. It serves as a protective measure to maintain fairness in the judicial process and
safeguard the rights of the parties.

Set off.

Set-off is a legal principle allowing a defendant to reduce or eliminate the amount of the plaintiff’s claim
by asserting that the defendant has a counterclaim against the plaintiff. In simple terms, it involves
adjusting or balancing the mutual debts between two parties. The principle of set-off is recognized in the
Code of Civil Procedure, 1908, under Section 69, as well as in several other legal contexts.

Legal Provisions and Context:

1. Section 69, CPC — Set-off:

o Section 69 of the CPC defines the legal framework for set-off and governs how claims
between parties are adjusted during litigation.

o Subsection (1) of Section 69 states that a defendant can set off any claim that is legally
recoverable by the defendant against the plaintiff, provided the claim is related to the
same transaction or subject matter of the original suit.

o A counterclaim can be used as a set-off where the defendant has a claim against the
plaintiff, reducing or completely offsetting the plaintiff's claim.

Text of Section 69, CPC:

"A defendant in a suit may, in his written statement, set off against the claim of the plaintiff,
any amount legally recoverable by him from the plaintiff arising out of the same
transaction or contract, or any debt due to him from the plaintiff which is claimed in the
suit."

2. Order 8, Rule 6, CPC — Plea of Set-Off:
o Order 8, Rule 6 provides the procedure for setting off claims in the written statement.
o The defendant must plead the set-off specifically in their written statement, and the claim
must relate to the same transaction.
o The rule applies to both legal set-off and equitable set-off.
3. Types of Set-Off:
o Legal Set-Off:
* Legal set-off occurs when the claim and counterclaim are of the same nature (e.g.,

both are money claims).
*» The claim for set-off must arise out of the same transaction or contract. For
example, if the plaintiff sues the defendant for Rs. 50,000, but the defendant has a
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valid claim against the plaintiff for Rs. 30,000 arising from the same contract, the
defendant can set off the amount and be liable only for Rs. 20,000.
o Equitable Set-Off:
» Equitable set-off allows the defendant to set off claims that arise out of different
transactions but have a close connection. It applies where it would be unjust to

allow the plaintiff to claim without considering the defendant’s claim, especially
in cases of fraud or mutual dealings.
= Courts exercise discretion in granting equitable set-off to ensure fairness.
4. Conditions for Set-Off:

o Same Transaction/Contract: The most significant requirement for a legal set-off is that
the claims must arise out of the same transaction or contract, as mentioned in Section 69(1)
of the CPC.

o Mutual Debts: The claim of the defendant must be of a nature that it can be set off against
the plaintiff’s claim, typically involving mutual debts.

o Pleading Requirement: The set-off must be specifically pleaded in the written statement,
as per Order 8, Rule 6.

Conclusion: Set-off is an important procedural mechanism under the CPC to balance the claims between
the plaintiff and defendant. The defendant can reduce the amount owed by asserting a counterclaim or a
legally recoverable debt arising from the same transaction. The procedural requirements and conditions
for set-off must be strictly adhered to, as set out in Section 69 and Order 8, Rule 6. Understanding the
differences between legal and equitable set-off, and the necessity of pleading the set-off in the written
statement, is crucial for litigants to effectively assert their rights.
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Set-Aside and exparte Decree.

In the context of civil litigation under the Code of Civil Procedure, 1908 (CPC), the terms set-aside and
ex parte decree are important procedural concepts. An ex parte decree is a decree passed in the absence
of one party, while set-aside refers to the process by which a court can nullify or cancel such a decree
under specific circumstances.

Ex Parte Decree

An ex parte decree is a decree passed when one of the parties does not appear in court despite being duly
notified. In other words, if a defendant fails to appear after being served with summons, the court may
proceed with the case and pass a decree against them in their absence. The defendant is said to be in
default, and this judgment is called an ex parte judgment or ex parte decree.

Legal Provisions and Context
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1. Order 9, Rule 6, CPC — Decree in Case of Non-Appearance:
o Order 9, Rule 6 of the CPC authorizes the court to pass an ex parte decree if the
defendant does not appear when required, despite proper notice being served.

o The rule states:

"Where the defendant does not appear when the suit is called on for hearing, the
court may, if the plaintiff is present, proceed to hear the suit ex parte."

Set-Aside of an Ex Parte Decree

The set-aside procedure allows a party who has been affected by an ex parte decree to apply to the court
to cancel or annul that decree. This application must be made within a specific time frame, and the
applicant must provide sufficient reasons for their failure to appear in court.

Legal Provisions for Set-Aside of an Ex Parte Decree

1. Order 9, Rule 13, CPC — Setting Aside of Ex Parte Decree:

o Order 9, Rule 13 provides the remedy for a defendant against an ex parte decree. It allows
the defendant to apply to the court for the decree to be set aside if they were not present
due to a valid reason.

o The text of Order 9, Rule 13 is:

"In any case in which a decree is passed ex parte against a defendant, he may apply
to the court by which the decree was made for an order to set it aside; and if he
satisfies the court that the summons was not duly served, or that he was prevented
by any sufficient cause from attending when the suit was called on for hearing, the
court shall make an order setting aside the decree as against him."

2. Grounds for Setting Aside an Ex Parte Decree:

o Non-Service of Summons: If the defendant can show that they were not properly served
with the summons or notice, the court can set aside the ex parte decree.

o Sufficient Cause for Absence: If the defendant provides a sufficient cause for their non-
appearance (e.g., illness, genuine emergency), the court may set aside the decree.

o Mistake or Misunderstanding: A party may also apply for setting aside the ex parte
decree if there was a mistake, misunderstanding, or lack of knowledge about the
proceedings.

3. Time Limit for Applying for Set-Aside:

o Section 5 of the Limitation Act, 1963 allows the party to apply for the setting aside of an
ex parte decree within 30 days from the date of knowledge of the decree. This time period
can be extended at the discretion of the court if there is a sufficient cause for the delay.

Conclusion: An ex parte decree is a decree passed when a party does not appear in court despite due
notice. Under Order 9, Rule 13 of the CPC, such a decree can be set aside if the affected party proves
that they were not properly served or were prevented from attending the court for valid reasons. The court
will exercise its discretion based on the facts of the case and may reinstate the matter for a fresh hearing
if the application to set aside the decree is successful.
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Attachment and sale.

The concepts of attachment and sale are vital in the enforcement of civil decrees. These processes are
designed to ensure that a judgment debtor's property can be seized and sold to satisfy a decree. The Code
of Civil Procedure (CPC) provides a detailed framework for the execution of decrees, particularly in the
enforcement of money decrees through attachment and sale of property.

1. Attachment of Property

Attachment refers to the process by which the court seizes the property of the judgment debtor in order
to satisfy a decree. The attachment ensures that the property is legally bound so that the debtor cannot
dispose of it before the decree is executed. Attachment can be done either by the court or through the
assistance of a Sheriff or Bailiff.

Legal Provisions and Context:

1. Section 51, CPC — Power to Attach Property

o Section 51 of the CPC grants the court the power to attach the property of the judgment
debtor for the execution of a decree.

o The section allows attachment of property if the judgment debtor has failed to pay the
decree amount or fulfill the court's orders.

2. Order 21, Rule 5, CPC — Attachment of Property in Execution

o Order 21, Rule 5 provides for the attachment of property when the decree-holder applies
for execution. The property can be attached before the sale and the court can order for it
to be attached conditionally or unconditionally.

o The attached property remains under the custody of the court or the person appointed by
the court, and the debtor cannot deal with the property until the attachment is lifted or the
property is sold.

3. Order 21, Rule 6-11, CPC — Methods of Attachment

o Rule 6: The court may attach the property of the judgment debtor by affixing a notice on
it or by taking it into the custody of the officer authorized for this purpose.

o Rule 7: Specifies the manner in which movable or immovable property can be attached.

o Rule 9: Discusses the attachment of specific types of property such as agricultural land,
goods, or stocks.

2. Sale of Attached Property

Once the property is attached, the next step is to sell the property to recover the decree amount. The
process of sale is undertaken when the attached property cannot be released or restored.

Legal Provisions and Context:

1. Order 21, Rule 64, CPC — Sale of Attached Property
o Once property is attached, the court may order its sale to satisfy the decree. The sale of
property is governed by Order 21, Rule 64 of the CPC.
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o This rule mandates that the sale should be public and conducted through an auction unless
the court orders otherwise.
2. Order 21, Rule 66, CPC — Procedure for Sale
o Order 21, Rule 66 outlines the procedure for the sale of property. It includes requirements
for the preparation of an auction list, providing notice of the sale to both the judgment
debtor and the public, and the method of conducting the auction.
o The notice for the sale should be widely circulated, and it must specify the time, place, and

terms of sale.
3. Order 21, Rule 85, CPC — Bidder and Confirmation of Sale

o Rule 85 governs the sale of property at an auction. The highest bidder is usually the
purchaser, but the court must confirm the sale before it becomes final.

o If the highest bid is too low (less than the amount of the decree), the court may reject the
bid or order a re-sale.

4. Order 21, Rule 91-92, CPC — Setting Aside Sale

o Rule 91 allows the judgment debtor to apply to the court to set aside the sale of property
if they can prove that the sale was not conducted properly.

o Rule 92 grants the court the authority to reject the sale if any irregularity or fraud is
established.

5. Section 65, CPC — Sale of Immovable Property

o If the attached property is immovable, the sale process involves a public auction or
private sale with the court's consent.

o Section 65 gives a detailed procedure for the sale of immovable property, including the
issuance of a proclamation of sale and specifying the terms under which the property is
sold.

6. Mode of Sale:

o Public Auction: The most common method of sale is a public auction. It is conducted in
the presence of the court-appointed officer and open to the public.

o Private Sale: In special cases, with the approval of the court, the attached property may
be sold privately. This may happen if the property is difficult to sell at auction, or if it
would fetch a better price in a private transaction.

Conclusion: The processes of attachment and sale of property under the CPC are crucial methods for
the enforcement of decrees. Attachment ensures that the judgment debtor’s property is seized to prevent
its transfer, while the sale provides a mechanism to convert that property into money to satisfy the decree.
Courts must follow strict procedures to ensure fairness, and the debtor has opportunities to challenge any
irregularities in the attachment and sale process. The legal provisions under Order 21 ensure that the
process remains just and transparent.

Inter pleader suits.

An interpleader suit is a specific type of civil suit under the Code of Civil Procedure, 1908 (CPC),
where a person (known as the plaintiff) who is holding property or money in dispute between two or
more parties (defendants) asks the court to determine the rightful claimant. In essence, it is a suit to settle
claims of conflicting parties over a particular property or sum of money.

The CPC allows a person who has no interest in the subject matter of the dispute, other than being a
stakeholder, to seek judicial intervention and resolve the matter between the claimants.
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Legal Provisions and Context:

1. Section 88, CPC — Interpleader Suits
o Section 88 of the CPC governs the interpleader suit and grants a legal remedy to a person
who holds property or money for the benefit of multiple parties but does not know who is
entitled to it.
o The section allows the person holding the disputed property to approach the court and ask
it to determine who the rightful owner is.

Section 88, CPC states:

"Where two or more persons are claiming title to the same property, or the same debt, or
the same money, and the person holding such property, debt, or money is ready and willing
to pay it to the rightful claimant, he may file an interpleader suit for the court to determine
who the rightful claimant is."”

2. Order 35, CPC — Procedure for Interpleader Suits
o Order 35 of the CPC lays down the detailed procedural framework for the filing and
adjudication of interpleader suits. It provides the specific steps to be followed by the
stakeholder and the court during the course of an interpleader suit.

Key rules include:

o Rule 1: It specifies that the plaintiff (stakeholder) must be a neutral party, holding
property or money that is the subject of dispute between two or more parties.

o Rule 2: Provides that the parties against whom the suit is filed must file their respective
claims, and the court will determine who is entitled to the property or money.

o Rule 3: If the stakeholder is unable to determine the rightful claimant, they may deposit
the disputed property or money into the court’s custody for adjudication.

Conclusion: An interpleader suit serves as an effective remedy for parties who hold disputed property,
money, or assets but do not wish to take sides in the dispute. Under Section 88 and Order 35 of the CPC,
a neutral stakeholder can approach the court to determine the rightful claimant and be relieved of any
liability once the court has made its determination. These suits are crucial in situations where the
stakeholder has no interest in the subject matter other than facilitating a fair resolution of the dispute. By
providing clear procedural rules, the CPC ensures that such suits are handled with fairness, transparency,
and justice.

Garnishee order.

A Garnishee Order is an order issued by a court in execution of a decree, directing a third party (the
garnishee) who holds money or property belonging to the judgment debtor to pay it to the decree-holder
instead of the debtor. It is a powerful tool in the process of execution when the judgment debtor has money
or assets due from a third party, such as a bank or an employer, but is unwilling or unable to pay the

decree amount.
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The concept of garnishment is based on the principle that a third party holding money on behalf of the
debtor can be compelled to satisfy the debt directly to the creditor. Garnishment proceedings do not
require the seizure of physical property but involve the attachment of a debtor’s debt or credits in the

hands of a third party.
Legal Provisions and Context:

1. Section 60, CPC — Garnishee Orders
o Section 60 of the CPC deals with the attachment of debts and the rights of the decree-
holder to claim the debt or credit from a third party.
o A garnishee order is made under the provisions of Section 60 to attach the money or
property due to the judgment debtor and direct the garnishee to pay it to the decree-holder.
2. Order 21, Rule 46A, CPC - Garnishee Orders
o Order 21, Rule 46A specifically governs the process of garnishment of money, property,
or debts in the hands of third parties.
o It provides for a procedure whereby a decree-holder can apply to the court for the
attachment of debts or credits due from a garnishee, who is then required to pay the amount
to the court or the decree-holder.

Order 21, Rule 46A states:

"Where a decree-holder has reason to believe that any person, other than the judgment
debtor, is in possession of property or debt belonging to the judgment debtor, the decree-
holder may apply to the court for the attachment of such property or debt in the hands of
the person and the court shall proceed in accordance with the provisions of this Rule.”

Garnishee Order Procedure

1. Application for Garnishee Order (Order 21, Rule 46A):

o The decree-holder may file an application before the court if they have reason to believe
that the judgment debtor has money or property due from a third party. The third party is
known as the garnishee.

2. Issuance of Garnishee Order:

o After considering the application, the court issues a garnishee order directing the garnishee
(the third party) to either pay the amount owed to the judgment debtor or deposit it with
the court.

3. Response by the Garnishee:

o The garnishee is required to respond to the court, stating whether they owe any money or
property to the judgment debtor. If the garnishee does not comply with the order or claims
that they do not hold any such debt, the court may hold a hearing to adjudicate the matter.

4. Effect of the Garnishee Order:

o Once the garnishee order is made, the third party (garnishee) must pay the debt or transfer
the property to the court. If the garnishee fails to comply with the order, the court may
impose penalties, including attachment of the garnishee’s property or issuing further
directions for payment.

5. Enforcement:
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o The garnishee is bound by the court’s order, and failure to comply with it can lead to
penalties, including the garnishee being held in contempt of court.
6. Return of the Garnishee’s Liability:
o If the garnishee satisfies the decree-holder’s claim, the garnishee is relieved of further
liability regarding the attached debt.

Conclusion: A garnishee order is an effective tool for enforcing a decree by compelling a third party
who owes a debt to the judgment debtor to directly pay the creditor or the court. Order 21, Rule 46A of
the CPC provides a detailed mechanism for garnishment, ensuring that third parties holding debts or
money can be directed to satisfy the claim. Garnishee orders are enforceable in cases where the debtor is
unwilling or unable to pay directly, but where third parties owe them money or hold assets on their behalf.
The procedure ensures that the interests of the decree-holder are protected while also ensuring that the
garnishee’s rights are respected.
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Adjournments.

An adjournment refers to the postponement or rescheduling of a hearing, trial, or other proceedings in a
case to a future date. In the context of the Code of Civil Procedure, 1908 (CPC), adjournments are
generally sought for various reasons, such as the unavailability of a party, lawyer, witness, or the need for
additional time to prepare. The CPC provides a legal framework governing the process of seeking and
granting adjournments, ensuring that the interests of justice are served while balancing the need for timely
disposal of cases.

Legal Provisions and Context:

1. Order 17, Rule 1, CPC — Adjournment and its Conditions

o Order 17, Rule 1 of the CPC primarily deals with the granting of adjournments. It
provides the court with the discretion to adjourn a case but places certain conditions on
granting such adjournments.

o The rule allows a court to adjourn proceedings at the request of any party, but it mandates
that adjournments should not be granted unreasonably or repeatedly. The court is
expected to consider the reasons behind the request and whether an adjournment will serve
the interests of justice.

Order 17, Rule 1 states:

"On the day fixed for the hearing of a suit or matter, the court may, for sufficient cause,
adjourn the hearing to a future date."

2. Order 17, Rule 2, CPC — Consequences of Non-Appearance
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o This rule addresses the consequences of a party’s failure to appear on the date of the
hearing. If the plaintiff does not appear, the court may dismiss the case. If the defendant
fails to appear, the court may proceed ex parte, meaning the court may continue the case
without hearing the defendant.

o In the case of a default, the court may also impose costs on the party responsible for the

non-appearance.
Order 17, Rule 2 states:

"Where on the day fixed for the hearing of a suit or matter, the plaintiff does not appear,
the court may dismiss the suit for default. Where the defendant does not appear, the court
may proceed ex parte.”

3. Order 17, Rule 3, CPC — Adjournment and Costs
o Ifaparty seeks an adjournment, the court may grant it subject to the payment of costs. The
court has discretion in determining whether costs should be imposed as a condition for
granting an adjournment. The payment of costs is intended to discourage unnecessary
delays and ensure that adjournments are not being sought for frivolous reasons.
o The court may also deny the adjournment request if it feels that the request is made without
sufficient cause.

Order 17, Rule 3 states:

"In granting an adjournment, the court may impose costs, and it must provide a reason for
granting the adjournment."

Types of Adjournments

1. Adjournments Sought by Parties
o By the Plaintiff
o By the Defendant

2. Court-Granted Adjournments:

3. Adjournments for Legal or Procedural Reasons:
o Request for adjournment by the advocate
o Non-availability of witnesses
o Illness of a party or lawyer

4. Adjournment to Enable Settlement

Conclusion: Adjournments are an important feature of the legal process, but they must be granted
judiciously and only for valid reasons. Under Order 17, Rule 1 of the CPC, the court has the discretion
to grant adjournments but must ensure that they do not unnecessarily delay the proceedings. A party
seeking an adjournment must demonstrate a sufficient cause, and the court may impose costs for such
adjournments. Repeated adjournments without adequate cause are discouraged to prevent undue delays
in the judicial process. The ultimate goal is to ensure fairness and timely justice, in line with the principle
that justice delayed is justice denied.

Decree.
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A decree is a formal order or judgment issued by a court that conclusively determines the rights of the
parties involved in a civil suit. It is the result of a judicial proceeding that brings an end to the matter
before the court, providing legal relief to the parties. The term “decree” is fundamental to the Code of
Civil Procedure, 1908 (CPC), as it is the final judgment that enforces the rights of the parties and serves
as a basis for executing the decision.

Legal Provisions and Context:
1. Definition of Decree (Section 2(2) of the CPC)
Section 2(2) of the CPC defines a decree as:

"A decree is the formal expression of an adjudication which, so far as regards the court
expressing it, conclusively determines the rights of the parties with regard to all or any of
the matters in controversy in the suit."”

In simple terms, a decree is an adjudication by a court that resolves the legal rights of the parties
in a case, either completely or partially, and can be enforced through execution proceedings.

Types of Decrees:
The CPC recognizes several types of decrees, depending on the nature of the decision made by the court.

1. Preliminary Decree:

o A preliminary decree is one that decides the rights of the parties in part, but leaves certain
issues to be determined before the final decree can be passed. It is not a complete judgment
but serves as a step towards the final decision. For example, in a partition suit, a
preliminary decree may determine the shares of the parties, and the final decree will be
passed after the actual division of the property.

o Order 20, Rule 18 of the CPC addresses the passing of preliminary decrees in certain
suits, such as partition and redemption.

2. Final Decree:

o A final decree is one that completely and conclusively settles all matters in controversy
and terminates the suit. Once passed, the case 1s disposed of, and no further proceedings
are required except for enforcement.

o Itisa decree that not only declares the rights of the parties but also directs the enforcement
of those rights. A final decree can be passed after a preliminary decree or in cases where
no preliminary decree is required.

3. Decree in Default:

o A decree in default is one that is passed due to the non-appearance of one of the parties,
resulting in the matter being decided in favor of the other party. If the plaintiff or defendant
does not appear or fail to meet procedural requirements, the court may pass a decree based
on the default of the absent party.

o Order 9, Rule 6 of the CPC empowers the court to pass a decree in case of non-
appearance.

4. Ex Parte Decree:
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o An ex parte decree is a decree passed in the absence of one party, typically when the
defendant does not appear or respond to the suit. This decree is passed on the merit of the
case as presented by the appearing party.

o Order 9, Rule 6 governs the passing of ex parte decrees in the CPC. The defendant may
later apply to set aside the ex parte decree under Order 9, Rule 13.

5. Consent Decree:

o A consent decree is a decree passed based on the agreement between the parties. It is a
form of settlement where both parties consent to the terms of the decree, and the court
formalizes it as a judgment.

o Order 23, Rule 3 of the CPC deals with consent decrees, where the court may record the
terms of the settlement and pass a decree in accordance with it.

6. Decree for Specific Performance:

o A decree for specific performance orders a party to perform a specific act as required
under a contract. This type of decree is commonly sought in cases involving the breach of
contract, particularly for the sale of immovable property.

o Section 10 of the Specific Relief Act, 1963 allows the court to pass a decree for specific

performance.

Conclusion: A decree is the cornerstone of judicial proceedings in civil cases, reflecting the court's final
adjudication on the matter at hand. It serves as a conclusive decision that resolves disputes and determines
the legal rights of the parties involved. Whether it is a preliminary decree, a final decree, an ex parte
decree, or a consent decree, the key objective is to ensure that the rights of the parties are adjudicated
justly. Once passed, a decree is enforceable, and it is the duty of the decree-holder to ensure its execution.
Decrees play an essential role in ensuring that justice is served and that the legal rights of parties are
protected.

3 /’F e
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Preliminary decree.

A Preliminary Decree is a decree that does not conclusively resolve the entire suit but determines the
rights of the parties in part and leaves some further issues or actions to be decided or carried out before
the final judgment is passed. The preliminary decree lays down the foundation for a final decree and is
an essential step in cases where complex matters need to be resolved in stages.

Legal Provisions and Context:

1. Definition and Explanation (Section 2(2) of the CPC)

The CPC defines a decree as the formal expression of an adjudication which conclusively
determines the rights of the parties with respect to all or any of the matters in controversy in the
suit. A preliminary decree is a decree that addresses only part of the dispute and does not dispose
of the entire matter. It is a procedural step towards arriving at a final decree.
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"4 decree includes the final judgment in a suit, but it does not include the order of a court
directing the payment of money or the determination of rights and liabilities of the parties

in respect of specific claims."

A preliminary decree is part of the judgment passed by the court that resolves certain issues but
leaves other matters for further determination.

Situations Where a Preliminary Decree is Passed:
A preliminary decree is generally passed in the following types of cases:

1. Partition Suits:

o In a suit for partition of property, the court typically passes a preliminary decree
determining the shares of the parties. This decree will declare who is entitled to what share
of the property, but the actual division and possession of the property will be determined
only in the final decree.

o Order 20, Rule 18 of the CPC governs the passing of a preliminary decree in partition
suits. The preliminary decree in such cases is typically followed by a report or survey for
actual division.

Example: In a partition suit, the court will pass a preliminary decree determining the respective
shares of each party in the property. Once the shares are determined, the final decree will be passed
after dividing the property and handing over possession.

2. Suit for Sale of Mortgaged Property:

o In a mortgage suit where the plaintiff seeks the sale of mortgaged property, the court may
pass a preliminary decree directing the sale of the property, determining the amount due,
and ordering a valuation of the property.

o After these preliminary steps are carried out, the court will pass a final decree directing
the sale and distribution of proceeds.

Example: In a suit for the sale of mortgaged property, the court will pass a preliminary decree
declaring the amount due from the mortgagor and ordering a sale of the mortgaged property. The
final decree will then follow to implement the sale.

3. Suit for Dissolution of Partnership:
o In a partnership dissolution suit, the court will first pass a preliminary decree dissolving
the partnership and determining the rights of the partners. After this, a final decree will be
passed to resolve issues like the distribution of assets and liabilities.

Example: In a suit for the dissolution of a partnership, the court may first issue a preliminary
decree ordering the dissolution of the firm and appointing a receiver. The final decree will then
distribute the assets among the partners.

4. Specific Performance of Contracts:
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o In some cases, the court may pass a preliminary decree for the specific performance of a
contract, where the rights of the parties are determined but the actual performance may
need to be implemented later.

Example: In a suit for specific performance of a contract for the sale of land, the court may pass
a preliminary decree directing the defendant to perform the contract by transferring the land, while
the final decree will include details of execution and transfer.

Conclusion: A preliminary decree is an important tool in the CPC for cases that require multiple stages
to resolve the dispute fully. It provides the court with the opportunity to adjudicate on some issues, which
may involve determining the rights of the parties, such as in partition suits, mortgage suits, or suits for
specific performance. After a preliminary decree is passed, further steps may be taken to implement the
decision, leading to a final decree. The process ensures that justice is administered efficiently, step by
step, while also allowing for the necessary actions and enforcement to be carried out for the final
resolution of the suit.
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Injunctions.

An injunction is a judicial order that either restrains a party from doing a particular act (prohibitory
injunction) or compels a party to do a particular act (mandatory injunction). Injunctions are equitable
remedies provided by the courts to prevent harm or damage to the rights of the parties involved in a legal
dispute.

Types of Injunctions:
Injunctions under the CPC are broadly classified into the following types:

1. Temporary Injunction:

o A temporary injunction is granted to maintain the status quo during the pendency of the
suit, ensuring that no harm is done to the rights of the parties until the final decision is
made. It is a provisional remedy and is governed by Order 39, Rule 1 and 2 of the CPC.

o Itis typically issued when the plaintiff shows that:

1. There is a prima facie case in their favor.

2. They would suffer irreparable harm or injury if the injunction is not granted.
3. The balance of convenience is in favor of granting the injunction.

4. Ttis in the public interest to grant the injunction.

Example: A temporary injunction may be granted to prevent a party from selling a property during
the pendency of a suit for ownership.
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2. Permanent Injunction:

o A permanent injunction is granted as a final relief when the court conclusively decides
that the defendant has violated the rights of the plaintiff and that there is no other remedy
available. It is granted after the trial and a final judgment.

o A permanent injunction may be granted under Section 37 of the Specific Relief Act, 1963
and Order 39, Rule 5 of the CPC, depending on the facts of the case.

Example: A permanent injunction may be issued to prevent a person from continuing to encroach
upon another's land after a full hearing of the case.

3. Interlocutory Injunction:

o An interlocutory injunction is another term for a temporary injunction issued to
maintain the status quo while the case is pending. It can be granted at any stage of the
proceedings, typically at the initial stages, to preserve the rights of the parties until the
final order is made.

4. Mareva Injunction:

o A Mareva injunction (also known as a freezing order) is a type of injunction that prohibits
a defendant from disposing of assets that could be used to satisfy a potential judgment. It
is commonly used in cases where there is a risk that the defendant may move or hide assets
before a final judgment is made.

Example: In a commercial dispute, the court may issue a Mareva injunction to prevent a defendant
from transferring funds overseas to avoid judgment enforcement.

Conclusion: Injunctions are crucial equitable remedies under the CPC and the Specific Relief Act, 1963,
providing protection to parties by preventing harm or enforcing rights. The courts are empowered to grant
both temporary and permanent injunctions based on the principles of equity, fairness, and justice. A
plaintiff must show a prima facie case, the likelihood of irreparable harm, and the balance of
convenience in their favor to successfully obtain an injunction. Injunctions help ensure that legal rights
are upheld, and further harm or violation is prevented during the pendency of a suit or until a final
judgment is reached.

Temporary injunction.

A temporary injunction is a provisional remedy granted by a court to preserve the status quo or prevent
harm to a party's rights during the pendency of a suit. The main purpose of a temporary injunction is to
prevent any further injury or to maintain the balance of the case until a final judgment is rendered. It is a
discretionary remedy provided by the court to ensure that the parties’ rights are not violated while the
case 1s being heard.

Legal Provisions for Temporary Injunctions

e Order 39, Rule 1 and 2 of the CPC:
o These provisions specifically deal with the grant of temporary injunctions and are
applicable during the pendency of a suit or proceedings.
o Order 39, Rule 1 allows the court to grant an injunction when a party’s property or rights
are in jeopardy, and if not protected, it may cause irreparable harm to the applicant.
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o Order 39, Rule 2 outlines the procedure for granting an injunction, including the
possibility of the court issuing a show-cause notice to the defendant and the terms on which
the injunction may be granted.

e Section 94 of the CPC:
o This section empowers the court to issue various interim orders, including temporary

injunctions, to safeguard the rights of the parties.
e Section 37 of the Specific Relief Act, 1963:
o This section provides that a court may grant a temporary injunction to prevent the
defendant from doing a wrongful act that would harm the plaintiff's rights.

When Can a Temporary Injunction Be Granted?
The court may grant a temporary injunction when the following conditions are satisfied:

1. Prima Facie Case:

o The party seeking the injunction must demonstrate that they have a prima facie case,
meaning there is enough evidence to show that their legal rights have been infringed, or
are likely to be infringed by the defendant’s actions. The court does not go into the full
merits of the case at this stage but assesses whether there is a genuine issue to be tried.

2. Irreparable Injury:

o The party must show that if the injunction is not granted, they will suffer irreparable
harm that cannot be adequately compensated by money or other remedies. The harm must
be of such a nature that, if it occurs, it would be impossible to reverse or undo.

3. Balance of Convenience:

o The court evaluates whether the balance of convenience favors the plaintiff. This means
that the harm caused to the plaintiff by not granting the injunction should outweigh any
inconvenience or harm caused to the defendant by granting it. If the balance of
convenience tilts in favor of the plaintiff, the injunction is more likely to be granted.

4. Public Interest:

o The court may also consider whether granting the injunction serves the public interest. If
the injunction is likely to benefit the general public or prevent harm to public rights, the
court may be more inclined to grant it.

Conclusion: A temporary injunction is an important remedy in civil litigation, ensuring that a party’s
rights are preserved during the pendency of a suit. It helps maintain the status quo and prevents further
harm that cannot be compensated by monetary damages. Courts grant temporary injunctions based on the
prima facie case, irreparable injury, balance of convenience, and public interest. The granting of
such injunctions is at the discretion of the court, and the party seeking it must meet specific requirements.
The procedure for obtaining a temporary injunction is outlined in the CPC, and it 1s subject to judicial
discretion based on the facts and circumstances of each case.

Cause of action.

The cause of action refers to the set of facts or circumstances that gives rise to a legal right to sue. It is
the foundation or the reason why a party is entitled to approach a court of law for relief. Without a cause
of action, a suit cannot be maintained, as there would be no grounds for legal action.
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Definition of Cause of Action

A cause of action is a set of facts or circumstances that, if proved, would entitle the plaintiff to a legal
remedy. It is not just a vague or general allegation; it must be supported by specific facts that demonstrate
a breach of the plaintiff’s legal rights or an infringement of those rights.

Essentials of a Cause of Action:

1. Factual Situation: The facts that give rise to the claim or dispute, such as an event, contract,
action, or occurrence, which the plaintiff claims to have resulted in a legal right or obligation.

2. Legal Right Infringed: There must be a legal right of the plaintiff that has been violated by the
defendant, or the defendant’s action must have caused harm to the plaintiff’s rights.

3. Right to Sue: The plaintiff must have a legal right to approach the court based on the violation
of the legal right.

4. Wrongful Act by the Defendant: The cause of action arises from a wrongful act committed by

the defendant (e.g., breach of contract, tort, etc.). The wrongful act of the defendant infringes the
legal rights of the plaintiff, giving rise to the cause of action.

Types of Cause of Action

1. Single Cause of Action:

o A single set of facts or circumstances leading to a single remedy. For example, in a

contract breach case, the breach of the contract itself provides the cause of action.
2. Multiple Causes of Action:

o A situation where the plaintiff’s suit arises from multiple incidents or circumstances. For
example, in a negligence case, the plaintiff may claim multiple acts of negligence by the
defendant, each constituting a separate cause of action.

3. Continuing Cause of Action:

o A cause of action that continues to exist until the defendant’s wrongful act is stopped or
remedied. An example would be continuous trespass to property or nuisance. In such
cases, the suit can be filed during the continuation of the wrongful act.

Conclusion: The cause of action is the bedrock of any civil suit under the CPC. It represents the set of
facts or legal grounds that justify the filing of a case in court. A suit cannot be maintained without a valid
cause of action, and it serves to ensure that only genuine disputes are brought before the court.
Understanding the elements of a cause of action is crucial for both plaintiffs and defendants, as it governs
the jurisdiction, maintainability, and time limitations of the suit.

INSTALL OUR APP FOR
AIBE PREVIOUS PAPERS
WITH SOLUTIONS OF AIBE 4 TO19

NOW AT Rs-eeef— RS 299/ -

INSTALL OUR APP MYCETS FORM PLAYSTORE TO GET STARTED

Non-joinder and misjoinder of parties.
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The concepts of non-joinder and misjoinder of parties refer to situations where the correct parties are
not included in the suit or where the wrong parties are included. These issues can affect the maintainability
of a suit and the adjudication of the case. Both are addressed under the CPC, which provides mechanisms
to rectify these errors.

1. Non-Joinder of Parties

Non-joinder occurs when a party who ought to have been included in the suit is not joined as a party. This
is a situation where a necessary or proper party to the case is omitted, and their absence may affect the
ability to grant an effective remedy or judgment.

Relevant Provisions:

e Order 1, Rule 3 of the CPC:

o This rule mandates that all persons who are necessary parties to a suit must be joined as
plaintiffs or defendants. A necessary party is one whose presence is required for the court
to effectively adjudicate the dispute and pass a binding decree.

o Order 1, Rule 9 of the CPC:

» This rule provides that no suit shall be defeated by the non-joinder of parties,
but the court may, in the interests of justice, allow the necessary party to be added.

Types of Necessary Parties:

1. Necessary Party:
o A necessary party is one whose rights are directly affected by the suit and whose presence
is needed to fully and effectively resolve the dispute. The suit cannot proceed without such
a party, as it could result in an incomplete or inequitable judgment.

Example: If A files a suit for the specific performance of a contract against B, and C is a third-
party guarantor, C may be a necessary party if their involvement is essential for the complete
adjudication of the case.

2. Proper Party:
o A proper party is one who is not essential to the suit but whose presence would help in
resolving the dispute completely. A suit can still be decided without them, but it is better
to include them to avoid multiplicity of proceedings.

Example: A person who might have an indirect interest in the outcome but whose rights are not
immediately involved could be a proper party.

2. Misjoinder of Parties

Misjoinder occurs when the wrong parties are joined in a suit, i.e., the parties who should not be involved
in the case are made plaintiffs or defendants. This might occur when the parties' interests or claims are
not sufficiently related to the subject matter of the dispute.

Relevant Provisions:
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e Order 1, Rule 13 of the CPC:
o This rule deals with the misjoinder of parties, stating that the misjoinder of parties does
not affect the validity of the suit, and the suit will not be dismissed merely because of such

misjoinder.
o The court has the discretion to sever the misjoined parties or remove them from the suit.

Examples of Misjoinder:

1. Unrelated Parties in a Joint Suit:
o Iftwo individuals with no direct interest in each other’s claim are joined in the same suit,
this could be considered misjoinder.

Example: A and B file a suit together for damages arising from different incidents, but their claims
are unrelated. This could result in misjoinder of parties.

2. Joinder of Improper Parties:
o A party is added to the suit who has no legal or factual connection to the issues in dispute.
For instance, if a creditor files a suit against a debtor and an unrelated third party, this
might amount to misjoinder.

Conclusion: The non-joinder and misjoinder of parties are significant procedural issues in a civil suit.
The CPC provides mechanisms for the correction of these errors through the addition or severance of
parties. While non-joinder can lead to an incomplete remedy, misjoinder does not invalidate the suit,
and the court may continue proceedings with the appropriate parties. It is crucial for parties in a suit to be
correctly identified to ensure that justice is effectively served.

Framing of issues.

The framing of issues is a crucial step in the trial process of a civil suit. It involves the identification and
formulation of the specific points of dispute between the parties that the court needs to resolve. Issues
serve as the foundation for the trial, guiding the court in deciding the facts and determining whether the
plaintiff is entitled to the relief sought.

1. Definition of Issues

Issues are the points of law or fact that are contested between the parties. They are the questions that need
to be answered by the court in order to resolve the dispute. The process of framing issues helps the court
understand the exact nature of the dispute and ensures that the trial is conducted in an organized manner.

2. Legal Provisions for Framing of Issues

e Order 14, Rule 1 of the CPC:

o This rule mandates that once the pleadings are complete (plaint and written statement),
the court shall frame issues based on the material presented in the case. Issues can be of
fact or law, and they define the scope of the trial.

e Order 14, Rule 2 of the CPC:
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o This rule further directs that issues must be framed as per the pleadings in the case, and
the issues should cover all material points that are in dispute between the parties. If any
issue arises during the trial, the court can frame additional issues as needed.

e Order 14, Rule 3 of the CPC:

o This rule states that the court must record the evidence based on the framed issues, and

each issue must be decided based on the evidence led by the parties.

3. Types of Issues
1. Issues of Fact (Factual Issues):

o These issues deal with the facts that the parties contest. The court needs to determine whether the
alleged facts are true or false. For example, if a party claims that a contract was breached, the issue
of fact would involve whether the breach actually occurred.

Example:

e "Whether the defendant has breached the contract by not delivering goods as agreed?"
o "Whether the plaintiff was in possession of the property on the date of trespass?"

2. Issues of Law (Legal Issues):

e These issues concern the interpretation of the law and its application to the facts of the case. The
court decides on legal principles, rights, and obligations based on statutory law, case law, or legal
doctrines.

Example:

e "Whether the plaintiff is entitled to specific performance under Section 10 of the Indian Contract
Act, 18727"
o "Whether the suit is barred by limitation as per the Limitation Act, 1963?"

Conclusion: The framing of issues is a critical step in the civil litigation process under the CPC. It defines
the scope of the trial and ensures that only the relevant disputes are adjudicated. By clearly stating the
points of law and fact that are in dispute, the court is able to provide a structured and effective resolution
to the case. Understanding the significance and procedural aspects of issue framing is essential for both
practitioners and students of law.

Inherent powers of courts.

The inherent powers of courts refer to the discretionary powers that a court may exercise in order to
prevent abuse of the process of law or to ensure that justice is done in a particular case. These powers are
not explicitly defined in the CPC, but are derived from the nature of the courts and their duty to
administer justice. The purpose of these powers is to enable the court to exercise control over its own

process and prevent any misuse that may hinder the fair administration of justice.

1. Legal Provision for Inherent Powers
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The concept of inherent powers is enshrined in Section 151 of the Code of Civil Procedure, 1908 (CPC).
It states:

Section 151 (Inherent powers of Court):

"Nothing in this Code shall be deemed to limit or affect the inherent power of the Court to make such
orders as may be necessary for the ends of justice or to prevent abuse of the process of the Court."

This section grants courts the authority to use their inherent powers, even in the absence of specific
provisions under the CPC, when the situation demands it in the interests of justice. The section allows
courts to take steps beyond the procedural framework of the CPC, ensuring that the ultimate aim of justice
is not compromised.

2. Scope of Inherent Powers

The inherent powers of the court are vast and allow it to take actions necessary for the ends of justice
and to prevent the abuse of its process. The scope of these powers can include:

o Ensuring Fair Trial: Courts can use their inherent powers to ensure a fair trial, even if the existing
provisions of the CPC or the laws do not provide a direct solution to a procedural issue.

e Preventing Abuse of Process: If any party attempts to misuse the court's process for malicious
purposes, the court has the power to step in and prevent such misuse, even if there is no express
provision for the same in the CPC.

e Ensuring Justice: The court can pass orders or directions that may not be directly provided under
the law but are required to do justice in a case.

3. Examples of Inherent Powers of Courts

Courts can exercise their inherent powers in a variety of situations where specific provisions of law may
not adequately address the issue. Some examples of inherent powers include:

Dismissal of Frivolous or Vexatious Cases

Setting Aside Ex Parte Orders/Decrees

Staying Proceedings to Prevent Abuse of Court Process
Granting Interim Relief in Exceptional Circumstances
Remanding a Case for Reconsideration

Exemption from Certain Procedural Requirements
Punishing for Contempt of Court

O O 0O O O O O

Conclusion: The inherent powers of courts under Section 151 of the CPC provide flexibility and
discretion to the judiciary, allowing it to address situations where procedural rules are insufficient or
where there is a risk of abuse of the court's process. The powers are wide-ranging and can be invoked to
promote justice and prevent injustice, but their use must be within the limits prescribed by law. By
exercising these powers judiciously, courts ensure that the administration of justice remains fair, effective,
and efficient.

Legal disability under law of limitations.
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Law of Limitation, legal disability refers to situations where a person is unable to take legal action due
to specific legal restrictions or impediments. The Indian Limitation Act, 1963 provides the framework
for determining the period within which a party must file a suit, appeal, or application in a civil matter. If
a person is under a legal disability during this period, the limitation period may be extended to allow them
to initiate legal proceedings once the disability is removed.

1. Legal Framework: Section 6 of the Limitation Act, 1963

Section 6 of the Indian Limitation Act, 1963 specifically addresses legal disabilities and provides
exceptions to the usual limitation periods. It stipulates that:

Section 6 (Legal Disability):

"Where a person entitled to institute a suit or make an application is, at the time from which the prescribed
period of limitation is to be reckoned, a minor, or an idiot, or a lunatic, the time during which he is under
such disability shall not be counted in the computation of the period of limitation."

This section recognizes that certain individuals, due to their age, mental condition, or legal status, may be
unable to exercise their legal rights within the normal limitation period. The law allows these individuals
to file their suit or claim once the disability is removed.

2. Types of Legal Disabilities under Section 6
(a) Minority (Being a Minor)

A minor is someone who has not reached the age of majority (18 years). In legal terms, minors lack the
capacity to file a suit or make an application. If a person is a minor at the time the cause of action accrues,
the limitation period is suspended until they attain the age of majority. The period of limitation will begin
to run only after the individual turns 18.

o Example: If a minor has a cause of action against someone but cannot file a suit due to their
minority, the limitation period will be extended until they reach the age of 18. If the cause of
action arises when the person is 16, the person will have until 18 years of age to file the suit.

(b) Idiocy (Mental Incapacity)

An individual who is considered to be an "idiot" or legally mentally incompetent is also recognized as
being under a legal disability. In this case, if the person is incapable of understanding the nature of the
proceedings or taking legal action, the limitation period will not run against them until they regain their
mental capacity.

o Example: If a person becomes mentally incompetent and is unable to file a suit or claim, the
limitation period will not be counted during the time they are mentally incapable.

(c) Lunacy (Insanity)
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A person who is insane (also referred to as a lunatic) is similarly regarded as being under a legal disability.
The Limitation Act allows the time to be excluded from the limitation period during which the person is
incapable of managing their own affairs due to their insanity.

o Example: If an individual is declared insane and cannot file a legal suit, the period during which
they are mentally unfit will not be counted towards the limitation period. They will have the right
to file the suit once they are declared to have regained mental soundness.

3. Important Points Regarding Legal Disability under the Limitation Act

o Exclusion of Time for Legal Disability: The period during which a person is under legal
disability is excluded from the computation of the limitation period. This means that the person is
allowed extra time to initiate legal proceedings after the disability is removed.

e Recovery of Disability: The limitation period begins to run only once the person ceases to be
under the disability. For instance, if a minor turns 18, the limitation period starts from that date,
and they can file the suit within the prescribed period thereafter.

e No Extension Beyond Legal Disability: Even though the limitation period is extended for
persons with legal disabilities, it does not extend indefinitely. The individual must file the suit or
application once the disability is removed, and the usual limitation period applies from that point
onward. The law does not allow indefinite delays or the perpetuation of legal disabilities beyond
a reasonable time.

Conclusion: The concept of legal disability in the Indian Limitation Act, 1963 provides protection for
certain individuals who may not have the capacity to file a suit due to factors like age, mental incapacity,
or insanity. By excluding the period during which a person is under a legal disability, the law ensures that
these individuals have a fair chance to seek justice once the disability is removed. However, the person
must act within a reasonable time after the disability ceases, and the usual limitation periods will apply
thereafter.
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Territorial jurisdiction.

Territorial jurisdiction refers to the power of a court to hear and decide a case based on the geographical
area where the cause of action arises or where the defendant resides or works. Jurisdiction plays a crucial
role in determining which court has the authority to adjudicate a particular matter. In the Code of Civil
Procedure, 1908 (CPC), territorial jurisdiction governs the rules and principles regarding where a suit can
be filed.

1. General Principle of Territorial Jurisdiction
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The general rule regarding territorial jurisdiction is that a civil suit should be filed in the court of the
place where the cause of action arises. The concept of cause of action includes every fact which, if
proved, would be sufficient to establish the plaintiff’s right to the relief sought. The cause of action may
arise in more than one place, and a party may file the suit in any of the courts having jurisdiction over
such places.

2. Relevant Provisions in the CPC
(a) Section 15 — Place of Suing

Section 15 of the CPC provides the basic rule of territorial jurisdiction. It states that the suit should be
instituted in a court within the local limits of whose jurisdiction:

"the defendant, or each of the defendants, at the time of the commencement of the suit, actually and
voluntarily resides, carries on business, or personally works for gain; or the cause of action, wholly or
in part, arises.”

This section highlights that jurisdiction can be determined by either:

e The place of residence or business of the defendant.
o The place where the cause of action arises, even if it does not coincide with the defendant’s
place of residence.

(b) Section 16 to Section 20 — Special Rules for Territorial Jurisdiction

Sections 16 to 20 provide more detailed provisions regarding territorial jurisdiction in certain specific
cases, including:

e Section 16: Relates to suits for recovery of immovable property, stipulating that the suit can be
filed in the court within whose jurisdiction the property is located.

e Section 17: Deals with suits for movable property. The suit may be filed where the movable
property is situated.

o Section 18: Deals with contracts relating to business or work done, providing that the suit can
be filed where the defendant resides or carries on business, or where the contract was entered into.

e Section 19: Relates to torts (civil wrongs), specifying that a suit for tort can be filed in the court
where the act causing the injury occurred or where the injury was felt.

o Section 20: Addresses general jurisdiction, allowing the filing of suits in any place where the
defendant resides, carries on business, or where part of the cause of action arose.

3. Place of Cause of Action

The cause of action is the foundation of territorial jurisdiction. The cause of action can arise in more
than one place, and thus the court in any of these places would have jurisdiction. The cause of action
refers to the events or circumstances giving rise to the suit. The primary considerations for determining
the place where the cause of action arises include:

e Events or facts giving rise to the claim.
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e Place where the contractual obligations were to be performed (in case of breach of contract).
e Place of injury or tort (in case of personal injury or defamation).

4. Special Jurisdiction

In certain cases, the CPC provides special rules for territorial jurisdiction. These cases are governed by
particular provisions as follows:

Suits relating to Immovable Property (Section 16)
Suits for Moveable Property (Section 17)

Suits for Torts (Section 19)

Suits Relating to Contracts (Section 20)
Jurisdiction by Consent of Parties

0O O O O O

Conclusion: Territorial jurisdiction is a vital aspect of civil litigation, ensuring that cases are heard in the
appropriate court based on the location of the defendant or the cause of action. The CPC provides clear
guidelines regarding territorial jurisdiction, allowing for suits to be filed in courts where the defendant
resides, where the property is situated, or where the cause of action arises. Courts may also exercise
discretion under the doctrine of forum conveniens or transfer the case to ensure justice is served.
Understanding these principles is crucial for litigants to initiate proceedings in the correct forum and for
the efficient functioning of the judicial system.

Pecuniary jurisdiction.

Pecuniary jurisdiction refers to the authority of a court to hear and adjudicate cases based on the
monetary value or the financial extent of the claim or dispute. It determines the scope and limits of the
amount of money that a particular court is authorized to adjudicate in civil matters. Courts in India have
different monetary limits for their jurisdiction, which are set by law or the court's organizational rules.

1. Understanding Pecuniary Jurisdiction

Pecuniary jurisdiction is determined by the amount of claim involved in a suit, and each court has a limit
on the maximum claim it can handle. If the amount exceeds this limit, the case must be filed in a higher
court with appropriate jurisdiction. The concept of pecuniary jurisdiction ensures that disputes are dealt
with in courts that are specifically empowered to handle the financial implications of those disputes.

2. Relevant Provisions in the CPC

Pecuniary jurisdiction is governed by Section 6 of the CPC, which deals with the determination of the
court's jurisdiction based on the value of the subject matter of the suit.

Section 6 — Pecuniary Jurisdiction: Section 6 states:

"The pecuniary jurisdiction of a court is determined by the value of the subject-matter of the suit, and the
court having jurisdiction to entertain and try the suit is the court in which the suit can be instituted within
the prescribed pecuniary limits."
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(a) Munsif Courts: The Munsif Court is typically the lowest court for civil matters and deals with cases
where the value of the claim does not exceed a certain monetary limit. The jurisdictional limit of a Munsif
Court varies from state to state, depending on the state's laws.

o Example: In some states, Munsif Courts have jurisdiction over cases where the value of the
subject matter does not exceed 10 lakh.

(b) District Courts

The District Court has a higher pecuniary jurisdiction and handles cases where the value of the subject
matter exceeds the limit prescribed for Munsif Courts. However, it may be subject to a ceiling limit,
beyond which the case is transferred to a higher court.

o Example: If the value of the claim exceeds the Munsif Court’s limit (say 10 lakh), but is below
a higher prescribed limit (such as %20 lakh), the case would be heard by the District Court.

(c) High Courts

The High Court has the largest pecuniary jurisdiction in civil matters. The High Court can hear all types
of civil cases regardless of the amount involved, though its pecuniary jurisdiction is usually engaged when
the claim exceeds a certain threshold amount, which varies from state to state.

o Example: In many states, the pecuniary jurisdiction of the High Court begins when the value of
the suit exceeds ¥20 lakh, or sometimes higher, depending on the rules of that state.

Conclusion: Pecuniary jurisdiction is a critical aspect of the Indian legal system under the Code of Civil
Procedure, 1908 (CPC), ensuring that cases are heard in courts with the appropriate authority to handle
the financial scale of the dispute. It provides a clear framework for allocating cases to the correct level of
court—whether Munsif, District, or High Court—based on the amount in controversy. The rules related
to pecuniary jurisdiction ensure that cases are adjudicated efficiently, and prevent cases from being filed
in inappropriate courts that may not have the resources or authority to handle high-value claims.

Essentials of Plaint.

A plaint is the formal written document filed by a plaintiff (the person bringing the suit) to initiate a civil
action before a court. The plaint sets out the plaintiff's case, which forms the basis for the relief sought
from the court. It is crucial that the plaint is drafted properly, as it sets the tone for the entire legal
proceeding. The Code of Civil Procedure, 1908 (CPC) prescribes the format, contents, and requirements
of a plaint under Order VII.

1. Definition of Plaint

A plaint is defined as the written statement of a party claiming relief in a civil suit. It must contain all
the necessary facts, grounds, and the legal basis upon which the plaintiff’s claim is founded. Order VII
of the CPC provides the framework for drafting a plaint, stating what should be included, how it should
be filed, and the essential procedural requirements.

Order VII, Rule 1 — Contents of the Plaint
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This rule prescribes the necessary contents of the plaint. A plaint must contain the following:

1. The name of the court: It must specify the court in which the suit is being filed.

2. The title of the suit: It should include the names of the plaintiff and the defendant(s), along with
their descriptions.

3. Cause of action: This refers to the set of facts or events that give rise to the plaintiff’s right to file
the suit. The cause of action must be clearly stated, specifying the events that justify the legal
claim.

4. Relief claimed: The plaintiff must specify the relief or remedy sought from the court. This can
include the recovery of money, specific performance, injunction, damages, or any other legal
remedy as per the nature of the case.

5. Date of institution: The plaint must include the date when the suit is filed. This is important for
purposes such as limitation, which is governed by the period within which a suit can be filed.

6. Jurisdictional facts: The plaint must state that the court where the suit is filed has jurisdiction to
hear and decide the matter, based on the place where the cause of action arose, or where the
defendant resides.

7. Particulars of the claim: The plaint must contain particulars of the claim, including relevant
dates, facts, and other information that substantiate the plaintiff's case.

8. Verification: The plaint must be verified by the plaintiff or their authorized representative to
confirm that the contents are true to the best of their knowledge. This verification is typically
signed and sworn before an authorized officer.

9. Relief and valuation: The plaintiff must also provide a valuation of the suit or claim, indicating
the amount in dispute, which is relevant for determining the court's pecuniary jurisdiction, the
court fee payable, and other procedural matters.

Conclusion: A properly drafted plaint is essential to initiate a civil suit and ensure that the case is
adjudicated on its merits. The CPC, through Order VII, provides clear guidelines on what a plaint must
contain, ensuring that the plaintiff’s case is presented coherently and correctly. By complying with the
essential requirements of the plaint, the plaintiff ensures that the court can properly assess the claim and
grant the appropriate relief. Failure to meet these requirements can result in delays, rejections, or
dismissals, thereby hindering the plaintiff's chances of success. Therefore, drafting a clear, complete, and
legally sound plaint is the first step in a successful litigation process.

Written Statement.

A written statement is a formal response filed by the defendant in a civil suit, which addresses the
allegations made by the plaintiff in the plaint. The purpose of a written statement is to admit or deny the
claims made in the plaint, to set forth the defendant's version of the facts, and to present any legal defenses.
It is a crucial document in civil litigation, as it sets the stage for the defense and can help shape the course
of the trial.

1. Definition and Purpose of a Written Statement
A written statement is the defendant's official response to the plaint, where they:

e Admit or deny the allegations made by the plaintiff.
o Provide additional facts that may support the defendant’s case or negate the plaintiff’s claims.
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o Set forth legal defenses such as claims of limitation, jurisdiction, or other substantive defenses.

The written statement serves the dual purpose of:

1. Refuting the plaintiff's claims: The defendant may deny the facts presented by the plaintiff or
offer alternative facts.

2. Raising defenses: The defendant may raise objections like the suit being time-barred, lack of
jurisdiction, or the non-maintainability of the suit.

Order VIII, Rule 3 — The Contents of the Written Statement
The written statement must contain the following elements:

1. Admitting or denying allegations: The defendant must either admit or deny the allegations made

in the plaint. If the defendant denies an allegation, they must provide the reasons for such denial.
o Example: If the plaintiff claims that the defendant owed a debt, the defendant must
explicitly admit or deny the debt.

2. Raising defenses: The defendant can raise any legal defense or objection, such as:

o The suit is barred by limitation (Section 3 of the Limitation Act, 1963).
o Lack of jurisdiction (Section 20 of the CPC).

o Non-joinder or misjoinder of necessary parties (Order I, Rule 9).

o The suit 1s not maintainable.

3. Additional facts: The defendant may also introduce new facts that they believe will support their
defense, which were not included in the plaint. These facts must be presented clearly, and must
be verified by the defendant.

4. Counterclaim: If the defendant has a separate claim against the plaintiff, they may file a
counterclaim. This is essentially a suit within a suit, where the defendant seeks relief against the
plaintiff, and the court can adjudicate on both the plaintiff’s and defendant’s claims together.

o Example: A defendant might file a counterclaim for damages arising out of the same facts
as the plaintiff’s suit.

5. Prayer for relief: The defendant must specify the relief they seek, which can include a dismissal
of the plaintiff’s suit or other appropriate remedies based on the defense raised.

Conclusion: The written statement is a fundamental document in the civil litigation process, and its
timely and proper filing is essential for the defendant to safeguard their rights. Under the Code of Civil
Procedure, a written statement must be carefully drafted, addressing all the material allegations of the
plaint, raising relevant defenses, and complying with procedural requirements. The defendant should be
aware of the consequences of failing to file a written statement on time, as it may lead to an ex parte
judgment or the loss of certain defenses. Therefore, it is critical for the defendant to file a comprehensive,
detailed, and timely written statement to ensure a fair and just trial.

Admissions.

Admission refers to a statement, oral or written, made by a party to a lawsuit or its representative,
acknowledging or affirming the truth of a matter in dispute. The law of admissions is crucial in civil
litigation, as such statements can serve as evidence that simplifies the issues in dispute and can potentially
lead to a resolution without a full trial.
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1. Legal Provisions for Admissions

The provisions related to admissions are primarily found in Section 17 to Section 21 of the Indian
Evidence Act, 1872, and are supplemented by the CPC, particularly with respect to how admissions are
handled in civil suits.

Section 17 of the Indian Evidence Act, 1872 — Definition of Admission

o Section 17 of the Indian Evidence Act defines an admission as a statement made by a party to
the suit, or someone authorized to speak on their behalf, that indicates the truth of a matter in
dispute. Such statements can be made in various forms, such as oral statements, written
documents, or gestures, and can be used as evidence against the party making the admission.

Order XII, Rule 6 — Judgment on Admission (CPC)

e Order XII, Rule 6 of the CPC provides that if any party admits the truth of a matter in the suit,
the court may pass a judgment based on that admission without requiring the matter to go to trial.
This rule speeds up the judicial process by eliminating the need for a trial on issues that are already
acknowledged as true.

e The court can pass a summary judgment if the admission is unequivocal and sufficient to
establish the claim, thereby reducing unnecessary litigation.

2. Types of Admissions
(a) Judicial Admissions

e Judicial admissions are those made during court proceedings or in a formal setting, such as the
defendant's statement in the written statement or the plaintiff's statement during the trial.

o Judicial admissions are binding on the party making the admission and cannot be retracted without
the court’s permission.

(b) Extrajudicial Admissions

o Extrajudicial admissions are those made outside of court proceedings, such as in a conversation
or letter. These admissions can be used as evidence, but they do not have the same binding effect
as judicial admissions. They may be retracted or clarified.

4. Kinds of Admissions

(a) Express Admissions

o Express admissions are those where a party explicitly acknowledges the truth of a fact or matter.
o Example: A statement such as "I owe the plaintiff ¥50,000" is an express admission.

(b) Implied Admissions
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e Implied admissions occur when a party’s conduct or failure to object to a claim suggests an
acknowledgment of the truth of the matter. This can include silence in the face of a known claim,
or actions that imply an admission.

o Example: If a defendant fails to file a written statement to deny an allegation, it may be
treated as an admission of the facts stated in the plaint.

(¢) Admissions by Documents

e Admissions by documents refer to any written record (such as letters, emails, contracts, or
receipts) that contains a statement admitting the truth of a matter in dispute.
o Example: A signed contract where the defendant acknowledges their obligation to pay a
debt.

Conclusion: Admissions are a powerful tool in civil litigation under the CPC and Evidence Act, helping
to narrow the issues in dispute and potentially leading to a quicker resolution of a case. They are binding
on the party making them, unless the court permits a retraction under exceptional circumstances. By
acknowledging the truth of facts, admissions reduce the scope of litigation, streamline the process, and
can serve as strong evidence in favor of the party to whom the admission is made. Understanding the
rules governing admissions is vital for both plaintiffs and defendants to effectively manage their case and
avoid unnecessary disputes.

Distinguish between Judgement and decree.

In civil litigation, both judgment and decree are crucial terms, but they represent different legal concepts
with distinct purposes and implications. Understanding the difference between the two is essential for law
students and legal professionals, as they play different roles in the adjudication process.

1. Definition
Judgment (Section 2(9) of the CPC)

A judgment is the final decision of the court regarding the rights of the parties in a case. It is a written
order by the court that determines the issues raised in the suit and concludes the court's reasoning. It may
include findings on both questions of law and fact, and it forms the basis for the decree.

o Key characteristics of a judgment:
o Itis areasoned decision or order made by the judge.
o Itis not a final order in itself but lays down the basis for the decree.
o It can be an order or finding on any of the issues of the case.
o It may be given on both the main and preliminary issues of a suit.

Decree (Section 2(2) of the CPC)

A decree is a formal expression of the court’s decision, made after considering the judgment. It is the
final order that adjudicates the rights of the parties and is enforceable. A decree is the formal result of a
suit, reflecting the court's judgment in actionable terms.

o Key characteristics of a decree:
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o It 1is the final decision passed by the court that disposes of the suit.

o Itis the formal expression of the judgment.

o It must be in writing and capable of enforcement.

o It gives the victorious party the relief they sought, in terms of either money, property, or
other forms of remedy.

2. Nature of the Document
Judgment

e A judgment is a comprehensive document that explains the reasoning behind the decision.

o It contains facts, issues, evidence, and legal principles considered by the court.

e It outlines the court’s reasoning and its findings on the merits of the case, including both law and
facts.

e A decree is a formal, concise statement of the court's order.

o It is the operative part of the judgment, indicating the final decision, such as granting relief,
damages, or orders of restitution, etc.

e Itis a document that can be executed in case the defendant does not comply voluntarily.

3. Content and Scope
Judgment

e The judgment contains:
o Findings on issues of law and fact.
o Reasons for the decision: Why the court has ruled in favor of one party and against the
other.
o Directions for further proceedings: In case of interim or conditional orders, a judgment
may also contain directions for future actions (e.g., hearings, evidence submission).

Decree

e The decree contains:
o The final order of the court regarding the suit.
o Specific relief granted: Whether the plaintiff is granted a monetary award, an injunction,
possession of property, or any other form of relief.
o The decree is typically very brief compared to a judgment.

Conclusion: while both judgment and decree are critical components in civil litigation, the judgment is
a reasoned decision on the facts and law of the case, whereas the decree is the final order that disposes of
the suit and can be enforced. A judgment can contain detailed reasons, while the decree provides the final
outcome and is actionable. The decree arises from the judgment, and it is the tangible result of the
litigation process.
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Revision.

Revision is a supervisory power exercised by higher courts (usually the High Court) over the decisions
of subordinate courts. It allows for the correction of errors of law or jurisdiction that may have occurred
in the lower court’s proceedings or judgments. The primary goal of revision is to ensure justice by
preventing miscarriages of justice due to procedural or legal mistakes.

Legal Provisions for Revision:

The power of revision is conferred under Section 115 of the CPC, and it allows a High Court to call for
the records of any case decided by a subordinate court to satisfy itself that the subordinate court has not
exceeded its jurisdiction or committed a material error of law.

Section 115 of the CPC — Power of High Court to Call for Records and Pass Orders

e Section 115 of the CPC grants the High Court the power to revise decisions of subordinate courts.
o Itallows the High Court to satisfy itself that the decision made by the lower court is in accordance
with law and within its jurisdiction.

Section 115 reads as follows:

"The High Court may call for the record of any case which has been decided by any Court subordinate
to it and in which no appeal lies, and if that Court appears to have exercised a jurisdiction not vested in
it by law, or to have failed to exercise a jurisdiction so vested, or to have acted in the exercise of its
Jjurisdiction illegally or with material irregularity, the High Court may make such order in the case as it
thinks fit."

Essentials of Revision
For a revision to be entertained under Section 115 of the CPC, the following conditions must be fulfilled:

1. Existence of a Final or Interlocutory Order:
o The order or decision challenged must be final or interlocutory. An interlocutory order can
also be revised if it involves a material irregularity.
2. No Appeal Lies:
o Revision is available only when no appeal is provided for under the law. If an appeal is
available against the order or judgment of the lower court, revision cannot be invoked.
3. Jurisdictional Error or Legal Irregularity:
o The High Court can revise the order if the lower court has:
» Exercised jurisdiction not vested in it by law.
» Failed to exercise jurisdiction when it was vested in it.

» Acted illegally or with material irregularity.
4. The High Court’s Satisfaction:
o The High Court must be satisfied that there was a legal or procedural error that affected
the justice or fairness of the lower court's decision.
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1. Revision of Orders (Subordinate Court to High Court)
2. Revision of Orders in Summary Trials
3. Revision of Interlocutory Orders

Conclusion: Revision is an important legal tool to ensure that subordinate courts do not exceed their
jurisdiction or act illegally. The High Court’s power of revision, under Section 115 of the CPC, is
supervisory in nature and does not extend to reappraising the facts or substituting the decision of the lower
court. It is exercised when there is a clear error in the exercise of jurisdiction or when an order suffers
from material irregularity or illegality. The scope of revision is limited, and it is intended to correct errors
of law or jurisdiction rather than to serve as an appellate remedy.
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Mesne Profit.

Mesne profits refer to the profits that a person in wrongful possession of immovable property earns or
should have earned during the period of their wrongful possession. In simple terms, mesne profits are the
monetary compensation paid by a person who has wrongfully occupied another person’s property, for the
period they occupied it without legal authorization.

Legal Provisions for Mesne Profits

Section 2(12) of the CPC defines "mesne profits" and provides that they are the profits which the person
in wrongful possession of property has either actually received or might have received, if they had
exercised ordinary care and diligence, during the period of their wrongful possession.

Section 2(12) of the CPC:

"Mesne profits" means those profits which a person in wrongful possession of a property has actually
received or might with ordinary diligence have received during the period of wrongful possession.

Section 144 of the CPC also deals with mesne profits, specifically in the context of setting aside a decree.
It allows for the payment of mesne profits by the person who was in wrongful possession of property
before the decree was made.

Section 144 of the CPC:

"Where and in so far as a decree is varied or reversed in any appeal or in any other proceeding, the court
shall order the person who has received the benefit of the decree, to pay the mesne profits for the time he
was in wrongful possession."

Procedure for Claiming Mesne Profits
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1. Filing a Suit for Mesne Profits:
o A suit for mesne profits can be filed under Order 20, Rule 12 of the CPC, which deals
with the passing of decrees in suits for possession of immovable property.
o The suit must specify the period of wrongful possession and the amount of mesne profits
claimed, supported by evidence such as rent receipts, market rental values, or business

earnings.
2. Awarding of Mesne Profits:

o Mesne profits can be awarded either during the pendency of the suit (as interim relief) or
at the final stage after the decree for possession is passed.

o Order 20, Rule 12 of the CPC provides that in suits for possession, the decree can include
an order for mesne profits for the period between the filing of the suit and the recovery of
possession.

3. Execution of Decree:

o Ifmesne profits are awarded, the decree holder (rightful owner) can apply for the execution
of the decree. This may involve the wrongful possessor being directed to pay the mesne
profits amount as part of the execution proceedings.

Conclusion: Mesne profits are a form of compensation for a person wrongfully in possession of another’s
property. They are meant to reimburse the rightful owner for the profits they could have earned or the
loss they suffered during the wrongful possession. The calculation of mesne profits depends on various
factors like the market value of the property, its potential use, and any actual profits the wrongful
possessor made during the period of wrongful occupation. Courts have discretion in determining the
amount based on the facts of each case, and this provision plays an important role in protecting the rights
of lawful property owners.

ﬂ 5:1 "Dream big, work hard, stay focused, and *l |
surround yourself with good people.” ',

Judgment debtor.

A judgment debtor refers to a person against whom a decree has been passed in a civil suit, ordering
them to pay money or perform certain obligations. In simpler terms, the judgment debtor is the party who
is required to fulfill the obligations under the court’s judgment, whether it involves paying a sum of
money, transferring property, or fulfilling other legal duties as specified in the decree.

Legal Provisions

While the term "judgment debtor" is commonly used in the context of the execution of a decree, the
primary reference to the term can be found in the following provisions of the CPC:

o Section 36 of the CPC defines the term "judgment debtor" indirectly by referring to the execution
of a decree and specifying the parties involved in such execution.

e Order 21, Rule 1 of the CPC outlines the procedure for the execution of a decree and identifies
the judgment debtor as the person against whom the decree is being executed.

Order 21, Rule 1 of the CPC:
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"Application for execution of a decree shall be made to the court which passed the decree or to any court

to which it is sent for execution.”
Role of a Judgment Debtor

A judgment debtor has certain rights and obligations as they become the subject of the decree. The
following outlines the role of a judgment debtor:

1. Obligation to Comply with the Decree:

o A judgment debtor is bound by the decree and must comply with its terms, which may
involve paying a specified sum of money, transferring property, or other actions as directed
by the court.

o Failure to comply with the decree makes the judgment debtor liable to be subjected to
execution proceedings.

2. Execution of the Decree:

o If'the judgment debtor does not voluntarily comply with the decree, the decree-holder (the
person in whose favor the decree was passed) can apply for the execution of the decree
under Order 21 of the CPC.

o Execution proceedings may involve the attachment of property, arrest, or other measures
to enforce the decree and compel the judgment debtor to fulfill their obligation.

3. Rights of the Judgment Debtor:

o A judgment debtor has the right to contest the execution proceedings, challenge the
execution, or seek to have the decree modified or set aside.

o Order 21, Rule 1 allows the judgment debtor to apply to the court if they believe the
decree is not executable or that it has been wrongly passed against them.

o The debtor may also seek to prove that they are judgment-proof, meaning they have no
assets or property from which the decree can be satisfied.

4. Contesting the Decree:

o A judgment debtor may file an appeal if they believe the judgment is flawed or if they
were not given a fair hearing.

o The judgment debtor can also file a revision petition under Section 115 of the CPC if
they believe the execution is being carried out improperly.

5. Judgment Debtor’s Liability in Execution:

o The liability of the judgment debtor is not limited to just money. The debtor can be
compelled to transfer property, perform a specific act (e.g., signing documents), or cease
and desist from certain actions (e.g., stopping trespass).

o If the debtor is ordered to pay a sum of money and fails to do so, the court may order
attachment of property, sale of property, or arrest as means of enforcement.

Conclusion: The judgment debtor plays a critical role in the enforcement of civil judgments, as they are
the party who must fulfill the obligations imposed by the court’s decree. While a judgment debtor is
required to comply with the decree, they also possess certain rights, such as the ability to contest the
execution, apply for a stay of execution, or challenge the decree through appeals or revision petitions.
The execution process is governed by Order 21 of the CPC, and includes measures such as attachment,
sale of property, and even arrest in some cases. The primary purpose of these procedures is to ensure that
the rights of the decree-holder are upheld and that justice is ultimately served.
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Acknowledgment.

An acknowledgment refers to the formal recognition or declaration of receipt or acceptance of a
document or fact by the concerned party. In the context of the Code of Civil Procedure (CPC), the term
"acknowledgment" is commonly used in relation to various procedural actions and documents that are
acknowledged by the parties involved in the legal proceedings.

An acknowledgment serves as a written confirmation of receipt or agreement to a document, which can
be crucial in the progression of legal proceedings. It is an important element in suits and execution
processes, particularly in matters involving the limitation period for filing a suit.

Legal Provisions Under the CPC

1. Order 5, Rule 9 - Acknowledgment of Service of Summons

o Order 5, Rule 9 of the CPC provides for the acknowledgment of service of summons.

o When a summons is served upon a defendant, they are required to sign an acknowledgment
receipt to confirm that they have received the summons. This acknowledgment serves as
proof that the defendant has been notified of the legal proceedings against them.

o If the defendant refuses to accept or acknowledge the summons, the process server will
return the summons to the court with a report indicating the non-acceptance, which can
impact the further progress of the case.

Order 5, Rule 9 of the CPC:

"Where the defendant or his agent refuses to sign the acknowledgment, the process server
shall return the summons to the court, and the court shall proceed to serve the summons
by another method."

2. Acknowledgment in the Context of Written Statements
o In civil proceedings, a written statement (defendant’s response to the plaint) is an
essential document. The acknowledgment of service or receipt of the plaint by the
defendant is crucial because it triggers the legal timeline for filing the written statement.
o The court expects the defendant to acknowledge receipt of the plaint either by submitting
the acknowledgment form or by filing a written statement in the prescribed time frame.
The acknowledgment of service or receipt helps establish the timeline for the defense in
the case.
3. Order 21, Rule 17 — Acknowledgment of Debt in Execution Proceedings
o In the context of execution proceedings, if a judgment debtor acknowledges the debt in
writing, the acknowledgment may lead to an extension of the time for execution under
certain circumstances. Acknowledging the debt may also affect the rights and liabilities of
the debtor, as well as the debtor’s ability to resist the execution of the decree.

Order 21, Rule 17 of the CPC:

"Where the judgment debtor acknowledges the debt in writing, the court may, in certain
cases, extend the period of execution of the decree."
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Conclusion: An acknowledgment in the context of the CPC is a formal recognition of receipt or liability
by a party involved in legal proceedings. It plays a significant role in limitation, service of summons,
and execution of decrees. An acknowledgment, whether related to debt, service of summons, or a written
statement, can impact the timelines and legal obligations of the parties involved. Understanding the
procedural importance of acknowledgment is vital for ensuring that rights are preserved and that the legal
process proceeds without unnecessary delays.

Condone the delay.

Condoning the delay refers to the legal process in which a court allows an extension of time for doing
something that would normally be time-barred due to the expiration of the statutory or prescribed
limitation period. In civil suits, this typically arises in the context of filing an appeal, application, or suit
after the expiry of the limitation period, subject to sufficient reasons being provided for the delay.

Condonation of delay is an important procedural aspect, ensuring that a party's right to seek justice is not
lost solely due to procedural or technical shortcomings, especially when there are genuine reasons for the
delay.

Legal Provisions under the Code of Civil Procedure (CPC)

1. Section 5 of the Limitation Act, 1963 (Condonation of Delay in Filing Appeals)
o Section 5 of the Limitation Act allows a court to condone the delay in filing an appeal or
application when it is filed after the prescribed time limit has expired.
o The section empowers the court to admit an appeal or application if the applicant can show
sufficient cause for not filing the appeal or application within the time allowed by law.

Section 5 of the Limitation Act, 1963:

"Any appeal or application, other than an application under any of the provisions of Order
XXI of the Code of Civil Procedure, 1908, may be admitted after the prescribed period if
the appellant or applicant satisfies the court that he had sufficient cause for not preferring
the appeal or application within such period."

2. Order 41, Rule 3A of the CPC (Condonation of Delay in Appeal)

o Order 41, Rule 3A of the CPC provides that an appeal filed after the limitation period
can be admitted by the appellate court if the appellant explains the delay and proves
sufficient cause.

o This rule applies specifically to appeals filed before the appellate court (higher court).

Order 41, Rule 3A of the CPC:

"Where an appeal is filed after the period of limitation, the court shall first decide the issue
of limitation and whether the delay should be condoned."

3. Order 22, Rule 9(3) of the CPC (Condonation of Delay in Substitution of Legal
Representatives)
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o Order 22, Rule 9(3) deals with the condonation of delay in the substitution of legal
representatives when a party to the case dies, and the legal heirs fail to substitute
themselves within the prescribed time period.

o The court may condone the delay if the legal heirs can provide a sufficient cause for not
substituting within the time limit.

4. Section 148 of the CPC (Extension of Time)

o Section 148 allows the court to extend the time for doing any act or filing a document,
even if the time is already prescribed by the law or a court order.

o This section is often used for condoning delays in the filing of documents, submission of
petitions, and the completion of other procedural actions in the course of legal proceedings.

Section 148 of the CPC:

"Where any period is fixed or granted by the court for the doing of any act or thing, the
court may, in its discretion, enlarge such period, notwithstanding that the period originally
fixed or granted may have expired."

Conclusion: Condoning the delay is a process that allows a party to file an appeal, application, or suit
after the prescribed limitation period has expired. Courts have the discretion to condone the delay when
the applicant can demonstrate sufficient cause for the delay. The party must show that the delay was due
to unavoidable circumstances and that they acted promptly once the cause ceased to exist. While the
discretion lies with the court, the general principle is that delays should be condoned to ensure that justice
is not denied merely on the grounds of procedural lapses.

Execution.

Execution refers to the enforcement of a decree or order passed by a court of law. Once a decree is passed,
the successful party (decree-holder) is entitled to recover the benefits awarded under the decree through
the process of execution.

Relevant Sections of CPC for Execution

Execution is governed by Sections 36 to 74 and Order XXI of the Code of Civil Procedure, 1908. Below
is a detailed breakdown:

1. Section 36: Application to Orders
o This section provides that the provisions relating to the execution of decrees are equally
applicable to the execution of orders.
2. Section 37: Definition of Court Which Passed the Decree
o A decree may be executed by the court that passed it or by the court to which it is
transferred for execution.
3. Section 38: Court by Which Decree May Be Executed
o A decree can be executed either by the court which passed the decree or by the court to
which it is sent for execution.
4. Section 39: Transfer of Decree
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o This section allows a court to transfer a decree to another court for execution under certain
circumstances, such as when the judgment-debtor resides outside the jurisdiction of the
court that passed the decree.

5. Section 40: Transfer of Decree for Execution in Another State
o This section deals with inter-state execution of decrees.
6. Section 42: Powers of the Transferee Court
o The court to which a decree is transferred has the same powers as the original court for

execution.
7. Section 47: Questions to Be Determined by the Court Executing the Decree
o All questions relating to the execution, discharge, or satisfaction of a decree must be
determined by the executing court.
8. Section 60: Property Liable to Attachment and Sale
o Certain properties, such as tools of artisans and income of land granted for agricultural
purposes, are exempted from attachment or sale in execution of a decree.

Order XXI: Execution of Decrees and Orders

Order XXI contains detailed provisions about the process of execution. Below are key rules under this
order:

1. Modes of Execution (Rule 30-36)
o Execution can be carried out by:
o a. Delivery of possession.
o b. Attachment and sale of property.
o c. Arrest and detention of the judgment-debtor.
o d. Appointment of a receiver.
2. Attachment of Property (Rule 41-57)
o Procedures for attaching movable and immovable properties are laid out.
o Prohibition of transfer or creation of charge during attachment (Rule 51).
3. Arrest and Detention (Rule 37-40)
o Judgment-debtors can be arrested and detained in civil prison for non-payment of the
decreed amount.
4. Sale of Property (Rule 64-94)
o Rules governing the auction of attached properties, including the issuance of a
proclamation for sale and setting a reserve price.

Conclusion: Execution is a critical stage in the litigation process, as it ensures that the judgment or decree
of the court is implemented. Proper knowledge of the relevant provisions of the CPC, as well as adherence
to procedural requirements, is essential for effective execution. By referring to Sections 36—74 and Order
XXI, law students can gain a comprehensive understanding of this topic.

Delivery of Summons.

The delivery or service of summons is a fundamental step in ensuring that the defendant or any concerned
party is aware of the initiation of a suit and is given the opportunity to respond. The procedure is governed
by Sections 27, 28, 29, and 30 of the CPC, 1908, and the detailed rules are provided in Order V of the
Code.
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Key Sections of CPC

1. Section 27: Summons to Defendant
o Provides that summons must be issued to the defendant to appear and answer the claim on
a specified date.
o The summons should specify the nature of the suit, the time within which the defendant
must respond, and the consequences of non-compliance.
2. Section 28: Service of Summons Outside Jurisdiction
o Summons may be served outside the jurisdiction of the issuing court but within India.
3. Section 29: Summons to Be Served in a Foreign Territory
o Summons can be served outside India in a foreign territory if permitted by Central
Government notifications.
4. Section 30: Power of the Court to Issue Summons
o The court has the authority to direct the manner of service, including discovery of
documents and attendance of witnesses.

Provisions Under Order V (Rules 1 to 32)
Order V of the CPC details the procedure for issuing and delivering summons. Key provisions include:

1. Rule 1: Issue of Summons
o Summons is issued to the defendant to file a written statement or appear in court.
2. Rule 2: Copy of the Plaint to Accompany the Summons
o A copy of the plaint must be annexed to the summons.
3. Rule 9: Delivery of Summons
o Summons can be delivered by:
* A serving officer appointed by the court.
= Registered post acknowledgment due (RPAD).
= Courier services or electronic means (as amended under the Commercial Courts
Act, 2015).
4. Rule 10: Mode of Service
o Personal delivery to the defendant wherever practicable.
o If the defendant is not found, the summons can be served to any adult member of the
defendant’s family residing with them.
5. Rule 12: Service to the Agent
o If the defendant has appointed an agent empowered to accept the summons, service can be
made to the agent.
6. Rule 17: Procedure When Defendant Refuses to Accept Summons
o If'the defendant refuses to accept, the serving officer shall affix a copy of the summons on
the defendant’s residence and return it to the court with a report.
7. Rule 20: Substituted Service
o Ifnormal modes fail, the court may allow substituted service, including:
» Publication in a newspaper.
» Affixation at a conspicuous place in the court premises or the defendant’s

residence.
8. Rule 24: Service by Post
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o Summons may also be sent by registered post acknowledgment due. The acknowledgment

serves as evidence of service.

Conclusion: The delivery of summons is an integral part of civil proceedings, ensuring that the defendant
is given a fair chance to participate in the case. Adherence to the procedural requirements under Sections
27-30 and Order V of the CPC guarantees the legitimacy of subsequent legal proceedings and upholds
the principles of natural justice.

Counter claim.

A counter-claim is a claim made by the defendant against the plaintiff in a suit, which is akin to a cross-
suit. It allows the defendant to seek relief against the plaintiff within the framework of the same litigation,
avoiding the necessity of filing a separate suit. The counter-claim is governed by Order VIII, Rule 6A
to Rule 6G of the Code of Civil Procedure, 1908.

Relevant Provisions of CPC

1. Order VIII, Rule 6A: Counter-Claim by Defendant
o A defendant may raise a counter-claim against the plaintiff in respect of any right or claim
arising out of the cause of action that accrues to the defendant:
= Before filing a written statement.
»  Or after filing the written statement but before the commencement of trial.
o A counter-claim can be for any amount, whether it exceeds or falls short of the plaintiff’s
claim.
2. Order VIIL, Rule 6B: Counter-Claim to Be Stated
o The counter-claim must be stated explicitly in the written statement or by way of a separate
pleading.
3. Order VIII, Rule 6C: Exclusion of Counter-Claim
o If the plaintiff contends that the counter-claim is beyond the scope of the suit, they may
apply to the court to exclude it.
4. Order VIII, Rule 6D: Effect of Discontinuance of Plaintiff's Suit
o Even if the plaintiff’s suit is discontinued, the counter-claim will still be adjudicated unless
specifically withdrawn by the defendant.
5. Order VIII, Rule 6E: Rules Applicable to Counter-Claim
o The provisions applicable to plaints apply mutatis mutandis to counter-claims.
6. Order VIII, Rule 6F: Reply by Plaintiff to Counter-Claim
o The plaintiff must file a written statement in reply to the counter-claim, similar to the rules
for a defendant’s written statement.
7. Order VIII, Rule 6G: Counter-Claim Treated as a Cross-Suit
o The counter-claim is treated as a cross-suit and decided upon merits.

Characteristics of a Counterclaim

1. Independent Cause of Action
o A counter-claim is based on an independent cause of action, which is distinct from the
plaintiff’s claim.
2. Part of the Same Suit
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o [Itis adjudicated within the same suit, thereby saving time and resources.
3. Equitable Relief
o It enables the court to grant complete relief to both parties in a single proceeding.

Conclusion: The concept of a counter-claim under the CPC serves as a vital mechanism to promote
judicial economy and fairness. It allows the defendant to assert their rights and seek relief without
initiating a separate suit. By adhering to the procedural rules and ensuring that the counter-claim is
connected to the subject matter of the original suit, parties can achieve effective resolution of disputes.

Interlocutory Application.

An Interlocutory Application (IA) is a subsidiary or interim application filed during the pendency of a
main suit or proceeding, seeking a temporary or preliminary relief or direction from the court. It is not a
final determination of the rights of the parties but is essential for the effective adjudication of the suit.
The procedure for interlocutory applications is governed by the CPC, 1908, along with various rules and
judicial precedents.

Relevant Provisions of CPC

1. Section 94: Supplemental Proceedings
o Provides the circumstances where the court may grant interim relief through interlocutory
orders, including:
= Preventing the ends of justice from being defeated.
* Protecting the rights of the parties.
2. Section 95: Compensation for Obtaining Interlocutory Orders on Insufficient Grounds
o Provides for compensation if an interlocutory application is filed maliciously or without
sufficient grounds.
3. Order XXXIX (Rules 1 to 10): Temporary Injunctions and Interlocutory Orders
o Details the conditions and procedures for granting temporary injunctions and interlocutory
orders.
4. Order XL (Rule 1): Appointment of Receiver
o Allows the court to appoint a receiver through an interlocutory application to manage or
protect the property in dispute.

Nature and Purpose of Interlocutory Applications

1. Interim Relief
o An IA seeks relief that is temporary and aims to protect the rights or interests of a party
until the main suit is resolved.
2. Preservation of Subject Matter
o It ensures that the subject matter of the suit is preserved and justice is not rendered futile
by the time the final decree is passed.
3. Procedural and Administrative Requests
o Includes procedural matters like seeking time extensions, amendments to pleadings, or

production of additional evidence.
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Types of Interlocutory Applications

1. Applications for Interim Relief

o Temporary Injunctions: To restrain a party from taking certain actions.

o Attachment Before Judgment (Order XXXVIII, Rule 5): To secure the plaintiff’s claim.
2. Applications for Preservation of Property

o Appointment of Receiver (Order XL): For management of disputed property.

o Commission for Inspection (Order XXVI, Rule 9): To inspect property in dispute.
3. Applications for Procedural Directions

o Amendment of pleadings (Order VI, Rule 17).

o Seeking discovery or production of documents (Order XI).
4. Miscellaneous Applications

o Applications for restoration of suits (Order IX).

o Substitution of legal representatives (Order XXII).

Conclusion: Interlocutory applications play a critical role in civil litigation by providing temporary relief
and ensuring that justice is not thwarted due to procedural delays or irreparable damage. Proper
understanding and adherence to the provisions of the CPC, along with judicial precedents, are essential
to effectively utilize this tool.

Arrest before Judgement.

The concept of Arrest Before Judgment refers to a situation where a party is arrested before the
judgment in a civil case is passed. This type of arrest is a form of interim relief and is governed under
Order XXXVIII, specifically Rule 1 and Rule 2 of the CPC, 1908. The primary objective of this
provision is to ensure that the defendant does not dispose of property or abscond to avoid a future decree
for the plaintiff.

Relevant Provisions of CPC

1. Order XXXVIIIL, Rule 1: Power to Arrest and Attach Before Judgment
o This rule empowers the court to order the arrest of a defendant before the judgment is
passed if the plaintiff makes an application supported by an affidavit stating that:
» The defendant is likely to leave India to avoid a decree, or
» The defendant is attempting to dispose of or conceal property to avoid the
satisfaction of any future judgment.
o The court may pass an order of attachment of the defendant's property before judgment to
ensure the satisfaction of the decree in case the plaintiff succeeds.
2. Order XXXVIII, Rule 2: Conditions for Arrest Before Judgment
o The defendant may only be arrested before judgment if the plaintiff provides:
* A security bond to indemnify the defendant for any wrongful arrest or loss
suffered, and
* A reasonable cause of action showing that the defendant is likely to evade the
decree by absconding or disposing of their property.
3. Order XXXVIII, Rule 3: Arrest Before Judgment in Certain Cases
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o This rule specifically provides for the attachment of property or arrest of the defendant in
cases where the plaintiff is seeking a decree for the recovery of a sum of money or the
enforcement of an obligation, and there is a genuine concern of the defendant avoiding the

judgment.
Conditions for Arrest Before Judgment

1. Existence of a Good Cause of Action
o The plaintiff must show that the suit is bona fide and based on a valid cause of action, i.e.,
the plaintiff must have a legitimate claim against the defendant.
2. Reasonable Belief of Evasion
o There must be a reasonable belief or apprehension that the defendant intends to abscond,
leave the jurisdiction of the court, or dispose of property to avoid satisfying a judgment.
3. Security for the Plaintiff's Claim
o The plaintiff must provide security or indemnity to ensure that if the arrest is later found
to be wrongful, the defendant will be compensated.
4. Absence of an Adequate Remedy
o The arrest or attachment must be sought because other available remedies would not be
sufficient to enforce the judgment or prevent the defendant from evading it.

Conclusion: Arrest before judgment under Order XXXVIII of the CPC, 1908 is a precautionary legal
remedy to prevent a defendant from evading the decree or fleeing the jurisdiction. While it can be an
effective tool for protecting the plaintiff’s claim, it must be exercised cautiously and only where there are
reasonable grounds to believe that the defendant will avoid judgment. The procedure ensures that the
court balances the interests of justice, protecting the defendant from arbitrary arrest while safeguarding
the plaintiff’s ability to enforce a future decree.
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Part B
Long Answer Questions

What is plaint? Describes its essential contents?

A plaint is a formal written document filed by the plaintiff in a civil court to initiate a lawsuit. It outlines
the plaintiff's claims, the facts of the case, and the relief sought against the defendant. The plaint serves
as the foundation of a civil suit, and its proper drafting is essential for the effective presentation of the
plaintiff's case.
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The rules governing the plaint are laid out in Order VII of the Code of Civil Procedure (CPC), 1908.
A well-drafted plaint is critical as it determines the jurisdiction of the court, the nature of the claim, and
the issues to be decided.

Essential Contents of a Plaint
Under Order VII, Rule 1 of the CPC, the plaint must contain the following essential elements:

1. Name of the Court
o The plaint must specify the court in which the suit is filed, ensuring that the court has
proper jurisdiction (territorial, pecuniary, and subject-matter jurisdiction).
2. Name, Description, and Address of the Plaintiff
o The plaint must clearly state the name, description (e.g., age, occupation), and address of
the plaintiff.
3. Name, Description, and Address of the Defendant
o The plaint must also include similar details about the defendant to ensure proper
identification.
4. Statement of Facts
o The plaint should present a concise statement of the material facts constituting the cause
of action. This helps the court and the defendant understand the basis of the claim.
5. Cause of Action
o The plaint must detail the specific cause of action, which refers to the set of facts that
entitle the plaintiff to file the suit.
6. Jurisdiction of the Court
o The plaint must clearly indicate why the court has jurisdiction to entertain the suit. This
includes territorial jurisdiction, pecuniary jurisdiction, and subject-matter jurisdiction.
7. Relief Claimed
o The plaint should explicitly state the relief sought by the plaintiff. Reliefs may include
damages, injunctions, specific performance, or declaratory relief.
8. Value of the Suit
o The value of the subject matter of the suit must be stated for the purposes of jurisdiction
and the payment of court fees.
9. Limitation
o The plaint must demonstrate that the suit is filed within the prescribed period of limitation
under the Limitation Act, 1963.
10. Verification Clause
o The plaint must include a verification clause, wherein the plaintiff or an authorized
representative verifies the accuracy of the facts stated. This is governed by Order VI,
Rule 15 of the CPC.
11. Signature and Verification
o The plaint must be signed by the plaintiff or their duly authorized representative and
verified as required by law.
12. Affidavit
o Under Order VI, Rule 15A, an affidavit in support of the plaint must accompany it to

affirm its contents.
13. List of Documents
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o As per Order VII, Rule 14, the plaintiff must file a list of all documents relied upon in
the plaint.

Grounds for Rejection of a Plaint
Under Order VII, Rule 11, a plaint may be rejected by the court on the following grounds:

1. No Cause of Action: If the plaint does not disclose a valid cause of action.

2. Under-Valued: If the suit is undervalued and the plaintiff fails to rectify it within the prescribed
time.

3. Barred by Law: If the suit is barred by any law (e.g., limitation, res judicata).

4. Non-Payment of Court Fees: If proper court fees are not paid.

5. Defective Filing: If the plaint is not filed in the prescribed format.

Judicial Pronouncements on Plaint

1. Madhav Prasad Aggarwal v. Axis Bank Ltd. (2019)
o The court held that a plaint must disclose all material facts constituting the cause of action.
A defective plaint may lead to its rejection.
2. D.Ramachandran v. R. V. Janakiraman (1999)
o The Supreme Court emphasized the importance of the cause of action being clearly stated
in the plaint to avoid unnecessary litigation.

Conclusion: A plaint is the most critical document in initiating a civil suit, as it forms the basis of the
litigation. A well-drafted plaint adhering to the requirements of Order VII of the CPC ensures smooth
legal proceedings, prevents unnecessary delays, and enables the plaintiff to secure the desired relief.
Therefore, meticulous care must be taken to include all the essential contents required by law.

Discuss the rules relating to 'place of suing'.

The term "place of suing" refers to the court in which a plaintiff must file a suit. The rules governing the
place of suing are essential for determining the jurisdiction of the court and ensuring that cases are filed
in the proper forum. These rules are primarily outlined in Sections 15 to 20 of the Code of Civil
Procedure, 1908.

Key Provisions and Rules Relating to Place of Suing
1. Section 15: Suits to Be Instituted in the Lowest Competent Court

e A suit must be filed in the court of the lowest grade that is competent to try it.

e Objective: To prevent overburdening higher courts with cases that can be decided by lower courts.

e For instance, if a Munsif court has jurisdiction to try a suit, it cannot be filed directly in a District
Court.

2. Section 16: Suits Relating to Immovable Property
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e Suits concerning immovable property must be instituted in the court within whose territorial

jurisdiction the property is located.
e Types of suits under Section 16:
o Recovery of immovable property.
o Partition of immovable property.
o Foreclosure, sale, or redemption of a mortgage of immovable property.
o Determination of rights or interests in immovable property.
o Compensation for wrong to immovable property.

Exception:
As per Section 17, if the property is located in the jurisdiction of multiple courts, the suit may be instituted
in any court within whose jurisdiction a part of the property is located.

3. Section 17: Jurisdiction When Property Is Located in Multiple Jurisdictions

e When immovable property is situated in the jurisdiction of two or more courts, the suit can be
filed in any one of those courts.

o Example: If a property spans across District A and District B, the plaintiff can choose either district
to file the suit.

4. Section 18: Jurisdiction When Local Limits Are Uncertain

o If the local limits of jurisdiction are uncertain or disputed, the court with jurisdiction over the
disputed area can try the suit.

5. Section 19: Suits for Compensation for Wrong to Person or Movable Property

e Suits involving compensation for wrongs to a person or movable property can be instituted:
o Where the defendant resides or carries on business, or
o Where the wrong occurred.
o Example: If a person is injured in City A by a defendant who resides in City B, the suit can be
filed in either city.

6. Section 20: Other Cases

e In cases not covered by Sections 16 to 19, suits must be filed where:
o The defendant resides or carries on business, or
o The cause of action (wholly or in part) arises.
e If there are multiple defendants residing in different jurisdictions, the suit can be filed in a court
within the jurisdiction of any of them, provided they consent to the jurisdiction.

Explanation to Section 20: The expression “carries on business” includes business conducted personally
or through an agent.

Ilustrative Examples

1. Immovable Property Case (Section 16):
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o A dispute arises regarding a piece of land located in District X. The suit must be filed in a
court within District X, as per Section 16.
2. Wrong to Person (Section 19):
o Ifaperson is injured in a road accident in City Y but the defendant resides in City Z, the
plaintiff can sue in either City Y or City Z.
3. Multiple Defendants (Section 20):
o If three defendants reside in Cities A, B, and C, the suit can be filed in the jurisdiction of
any of these cities, subject to consent from the other defendants.

Legal Doctrines and Maxims Relevant to Place of Suing

1. Doctrine of Forum Conveniens:
o This doctrine ensures that the case is tried in the most appropriate forum to facilitate
justice. It is relevant in cases where multiple forums may have jurisdiction.
2. Ubi jus ibi remedium:
o Meaning: "Where there is a right, there is a remedy." The rules for place of suing ensure
that the remedy is pursued in the proper jurisdiction.

Practical Importance of Place of Suing

1. Avoids Forum Shopping
o Ensures that plaintiffs cannot misuse the legal system by filing cases in courts where they
might receive undue advantage.
2. Promotes Convenience
o Filing suits in the appropriate jurisdiction minimizes inconvenience to the parties and
witnesses.
3. Prevents Jurisdictional Conflicts
o Clear rules prevent disputes about which court has the authority to try the case.

Conclusion: The rules regarding the place of suing, as provided in Sections 15 to 20 of the CPC, ensure
fairness and convenience in civil litigation. They aim to balance the interests of the plaintiff and the
defendant while upholding the principles of justice and proper administration of the courts. Students and
practitioners must carefully analyze these provisions to determine the correct jurisdiction and avoid
procedural defects in filing suits.

5 i
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Describe the manner in which a suit against minor can be instituted?

A minor, defined as a person who has not attained the age of majority (18 years under the Indian Majority
Act, 1875, or 21 years in certain cases), is considered legally incapable of representing themselves in
court. Therefore, when a suit is instituted against a minor, specific procedures and safeguards must be
followed as prescribed under the Code of Civil Procedure, 1908 (CPC). These provisions ensure that
the interests of the minor are adequately protected.
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Relevant Provisions

1. Order XXXII, Rule 1 - 14 of CPC:
o These rules govern suits by or against minors and persons of unsound mind.
2. Order XXXII, Rule 3 - Appointment of Guardian ad Litem (Defendant):
o A minor must be represented by a guardian ad litem (also referred to as a “guardian for the
suit”’) when sued. This ensures that the minor's interests are safeguarded throughout the
litigation.

Steps to Institute a Suit Against a Minor
1. Filing of the Suit

e A suit against a minor must be instituted in the usual manner, but the plaint must specifically
disclose that the defendant is a minor.

e The minor's age should be stated in the plaint to inform the court of the defendant's incapacity to
defend the case personally.

2. Appointment of Guardian ad Litem (Order XXXII, Rule 3)

e The court must appoint a guardian ad litem (guardian for the suit) to defend the minor in the suit.
The guardian can be a parent, relative, or another person competent to protect the minor's interest.
o Application for Appointment:
o The plaintiff must apply to the court for the appointment of a guardian ad litem.
o The application must include:
= The proposed guardian’s name, relationship to the minor, and competence.
= A declaration that there is no conflict of interest between the guardian and the
minor.

3. Notice to the Minor’s Family

o Before appointing a guardian ad litem, the court must issue notice to the following persons (Order
XXXII, Rule 4):
o The minor’s father.
o The minor’s mother.
o Any other person with legal custody of the minor.

This ensures that the family is aware of the suit and has the opportunity to object to the proposed guardian.

4. Criteria for Appointment of Guardian

e The court must ensure that the appointed guardian:
o Is competent and has no conflicting interest with the minor.
o Acts in the best interest of the minor.
e The guardian ad litem must consent to act on behalf of the minor and must act diligently to protect
the minor's legal rights.
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5. Defense by the Guardian

e The guardian ad litem has the right to:
o File a written statement on behalf of the minor.
o Contest the suit.
o Cross-examine witnesses and present evidence to protect the minor's interests.

6. Costs and Accountability of Guardian ad Litem

e The guardian ad litem is entitled to recover reasonable costs incurred during the litigation.
o If the guardian fails to act diligently or in the minor's best interests, the court can remove them
and appoint another guardian (Order XXXII, Rule 11).

7. Prohibition of Decree Without Guardian

e Nodecree can be passed against a minor unless a guardian ad litem has been duly appointed (Order
XXXII, Rule 3). Any decree obtained in violation of this rule is voidable at the instance of the
minor.

Safeguards for Minors in Litigation

1. Protection Against Adverse Orders:
o The court has a duty to examine whether the minor’s interests are being adequately
protected.
2. Setting Aside of Decree:
o Under Order XXXII, Rule 5, a minor can apply to have a decree set aside if it is shown
that the guardian acted negligently or in bad faith.
3. Special Leave to Sue a Minor’s Property:
o If the suit involves the minor's property, the court must carefully scrutinize the guardian's
actions to prevent fraud or misrepresentation.

Judicial Precedents

1. Rajendra Singh v. Santa Singh (1975)

o The Supreme Court emphasized that any decree passed without appointing a guardian ad
litem for the minor is voidable, ensuring that the procedural safeguards are strictly
followed.

2. V.B.Patil v. J. V. Patil (1999)

o The court held that the failure to appoint a guardian ad litem for a minor in a suit renders

the proceedings defective.

Conclusion: The procedure for instituting a suit against a minor, as laid down in Order XXXII of the
CPC, ensures that the minor's rights are fully protected. The appointment of a guardian ad litem is central
to this process and acts as a safeguard to prevent exploitation or harm to the minor's interests. Courts must
rigorously enforce these rules to maintain the integrity of the judicial process and protect vulnerable
parties like minors.
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Discuss about the Jurisdiction of courts to try suits.

The jurisdiction of courts to try suits refers to the authority of a court to hear and decide a case.
Jurisdiction is fundamental in civil litigation and is governed by various provisions of the Code of Civil
Procedure, 1908 (CPC). If a court lacks jurisdiction, its judgment or decree is void.

Types of Jurisdiction

The jurisdiction of a court in civil matters is determined by several factors, which can be broadly
categorized as follows:

1. Subject-Matter Jurisdiction

o Itrefers to the competence of a court to try cases of a specific nature.
e Certain courts are designated to try particular types of cases. For example:
o Revenue Courts handle revenue disputes.
o Small Causes Courts deal with cases of small monetary value.
o Civil courts are barred from trying suits that are exclusively assigned to other courts (e.g.,
disputes related to armed forces tribunals, rent tribunals, etc.).

Relevant Provision:

e Section 9 of CPC states that civil courts have jurisdiction to try all suits of a civil nature unless
expressly or impliedly barred.

2. Territorial Jurisdiction

o It determines the geographical limits within which a court can exercise its authority.
e Relevant Provisions: Sections 16 to 20 of CPC:
o Section 16: Suits concerning immovable property must be filed in the court within whose
jurisdiction the property is situated.
o Section 17: If the immovable property is located in the jurisdiction of multiple courts, the
suit can be filed in any court within whose jurisdiction a part of the property is situated.
o Section 18: In cases where the jurisdictional limits are uncertain, the plaintiff may file the
suit in a court having jurisdiction over any portion of the property.
o Section 19: Suits for compensation for wrongs to a person or movable property can be
filed where the defendant resides or where the wrong occurred.
o Section 20: For other cases, suits can be filed where:
» The defendant resides, carries on business, or works for gain.
» The cause of action arises.

3. Pecuniary Jurisdiction

e This jurisdiction is based on the monetary value of the subject matter of the suit.
o Courts are assigned specific limits regarding the value of the suit they can entertain.
o For instance, a Munsif Court may have a pecuniary limit of 1 lakh, whereas a District
Court may have unlimited pecuniary jurisdiction.
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Relevant Provision:

e Section 15 of CPC mandates that suits must be instituted in the court of the lowest grade
competent to try it.

4. Original and Appellate Jurisdiction

e Original Jurisdiction: The authority of a court to hear a case for the first time.
Example: High Courts have original jurisdiction in certain civil and constitutional matters.

o Appellate Jurisdiction: The authority of a court to hear appeals against decisions of subordinate
courts.

5. Exclusive and Concurrent Jurisdiction

e Exclusive Jurisdiction: Certain cases can only be heard by specific courts. For example:
o Family courts have exclusive jurisdiction over matrimonial disputes.
o Revenue courts handle matters related to revenue.
e Concurrent Jurisdiction: More than one court may have jurisdiction to try a case. In such
instances, the plaintiff can choose the forum.

Bar on Jurisdiction of Civil Courts

Section 9 of the CPC provides that civil courts can try all suits of a civil nature unless jurisdiction is
expressly or impliedly barred.

o Express Bar: Statutes like the Industrial Disputes Act, 1947 or Recovery of Debts and
Bankruptcy Act, 1993 bar civil courts from trying disputes covered under those laws.

o Implied Bar: Certain matters, though not explicitly barred, may be excluded from civil courts'
jurisdiction due to the existence of specialized tribunals.

Doctrine of Res Sub Judice and Res Judicata

1. Res Sub Judice (Section 10 of CPC):
o When a suit is pending in a competent court, another court cannot entertain a similar suit
between the same parties over the same subject matter.
2. Res Judicata (Section 11 of CPC):
o A court cannot try a suit or issue already decided in a previous suit between the same
parties.

Judicial Precedents on Jurisdiction

1. K. K. Venugopalan v. Deputy Collector (2012)
o The court clarified that if a statute specifically bars civil court jurisdiction, the civil courts
cannot entertain the case.
2. Dhulabhai v. State of Madhya Pradesh (1968)
o The Supreme Court laid down principles for determining when the jurisdiction of civil
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3. Mafatlal Industries v. Union of India (1997)
o The court held that when a special remedy is provided under a statute, civil courts have no
jurisdiction unless the remedy is inadequate or the statute does not expressly bar

jurisdiction.
Legal Doctrines and Maxims Relevant to Jurisdiction

1. Actus Curiae Neminem Gravabit:
o "An act of the court shall prejudice no one." If jurisdictional errors occur, higher courts
may intervene.

Conclusion: The jurisdiction of courts to try suits, as provided under the CPC, is an essential principle to
ensure the proper and effective administration of justice. By defining jurisdiction through subject matter,
pecuniary value, and territorial limits, the CPC ensures that cases are heard by the most appropriate forum.
Litigants and practitioners must carefully analyze these rules to avoid procedural defects and ensure
compliance with legal requirements.
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Discuss upon the different stages of a suit?

The Code of Civil Procedure, 1908 (CPC) lays down a comprehensive procedure for the conduct of
civil suits. A civil suit progresses through various stages, starting from its institution to the final execution
of the decree. Each stage serves a specific purpose in the judicial process, ensuring a fair and just
adjudication of disputes.

1. Institution of the Suit

e A suit is instituted by filing a plaint under Section 26 and Order IV Rule 1 of the CPC.

o The plaint must comply with the rules laid down in Order VI (pleadings), Order VII (plaint),
and Order II (joinder of claims).

e The filing is accompanied by court fees as prescribed by the Court Fees Act, 1870 and
jurisdictional determination under Sections 15 to 20 of CPC.

2. Issuance of Summons

o Upon the institution of the suit, the court issues summons to the defendant under Order V, Rule
1.

o Summons serves as an official notice requiring the defendant to appear and answer the claim.

e Summons may be served personally, by post, or through substituted service (Order V, Rule 20).
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3. Appearance of Parties and Filing of Written Statement

o Appearance of the Defendant (Order IX, Rule 1):
o The defendant must appear on the date specified in the summons.
o If the defendant fails to appear, the court may pass an ex parte decree under Order IX,
Rule 6.
e Written Statement (Order VIII, Rule 1):
o The defendant files the written statement within 30 days, extendable to 90 days with the
court’s permission.
o The written statement must specifically deny the plaintiff’s allegations and include any
counterclaims or set-offs.

4. Framing of Issues

e Order XIV, Rule 1 requires the court to frame issues after examining the pleadings of the parties
and the documents submitted.
o Issues are of two types:
o Issues of Fact: Pertaining to factual disputes.
o Issues of Law: Pertaining to legal interpretations.
e Framing of issues is crucial as it defines the scope of the trial.

5. Trial

The trial stage involves the presentation of evidence and examination of witnesses. It is governed by the
Indian Evidence Act, 1872.

(a) Plaintiff’s Evidence (Order XVIII, Rule 2):

o The plaintiff bears the burden of proof under Section 101 of the Indian Evidence Act, 1872.
e The plaintiff produces oral and documentary evidence and examines witnesses.

(b) Defendant’s Evidence (Order XVIII, Rule 2):

o After the plaintiff's evidence, the defendant presents their evidence to counter the plaintiff’s
claims.

(c¢) Examination and Cross-Examination (Order XVIII):

o Witnesses are subjected to direct examination, cross-examination, and re-examination.
e The court records the evidence.

(d) Admission and Rejection of Documents (Order XIII, Rules 1-3):

e Documents relied upon by the parties are admitted into evidence or rejected based on their
relevance and authenticity.

6. Arguments
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o After the evidence is presented, both parties present their arguments to the court.
e Arguments are governed by Order XVIII, Rule 2(3).
o Lawyers summarize the case, highlight the evidence, and cite relevant laws, precedents, and legal

principles.
7. Judgment

o After hearing the arguments, the court delivers its judgment under Order XX, Rule 1.
e The judgment contains:
o Facts of the case.
o Issues framed and findings on each issue.
o Reasons for the decision.
o The court must pronounce the judgment within 30 days of the conclusion of arguments, extendable
to 60 days for exceptional reasons.

8. Decree

e A decree is the formal expression of the judgment as defined under Section 2(2) of the CPC.

e The decree can be:
o Preliminary: When further proceedings are required to finalize the rights of the parties.
o Final: When all issues are conclusively decided.

9. Execution

o If the judgment debtor does not comply with the decree, the decree-holder may file for execution
under Order XXI.
e Execution includes processes like:
o Attachment of property.
o Arrest and detention in civil prison.
o Delivery of possession.

Conclusion: The various stages of a civil suit under the CPC are designed to ensure justice, procedural
fairness, and clarity in adjudication. Each stage has specific objectives, from the filing of the suit to the
execution of the decree. Proper adherence to these stages not only protects the litigants' rights but also
upholds the rule of law in civil disputes.

Discuss the procedure for appeals from original decrees and the appeals from orders.

The Code of Civil Procedure, 1908 (CPC) provides detailed provisions for appeals against decisions of
subordinate courts. These appeals ensure that errors in law or facts can be rectified by a higher court.
Appeals may lie from original decrees or orders as prescribed under the CPC. Below is a detailed

discussion of these appeals.

1. Appeals from Original Decrees (First Appeal)
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An appeal from an original decree is provided under Section 96 to 99-A and Order XLI of the CPC.
This type of appeal allows the aggrieved party to challenge the decision of a court that passed the original
decree.

1.1 Section 96: Right to Appeal

e Who can file?
o Any party aggrieved by the decree of a court exercising original jurisdiction.
e Scope:
o Appeals can be filed on questions of fact or law.
o A first appeal is available against final decrees and not against interim orders unless
specifically provided.
e No Appeal in Consent Decrees:
o A decree passed with the consent of parties is non-appealable (Section 96(3)).

1.2 Grounds for Appeal

e Misappreciation of evidence by the trial court.

e Errors in the application of law.

o Procedural irregularities affecting the outcome of the case.
e Violation of principles of natural justice.

1.3 Procedure for First Appeals (Order XLI)

1. Filing of Memorandum of Appeal (Order XLI, Rule 1):
o The appellant must file a memorandum of appeal specifying the grounds of challenge.
o The appeal should be filed within the limitation period (90 days from the date of decree
under Article 116 of the Limitation Act, 1963).
2. Copy of Decree and Judgment (Order XLI, Rule 1):
o A certified copy of the decree and judgment must accompany the memorandum.
3. Admission of Appeal (Order XLI, Rule 9):
o The appellate court examines the memorandum to decide whether the appeal is fit for
admission.
4. Notice to Respondent (Order XLI, Rule 14):
o After admitting the appeal, the court issues notice to the respondent.
5. Hearing (Order XLI, Rule 30):
o The appellate court hears arguments from both sides, examines the evidence, and reviews
the trial court's decision.
6. Judgment (Order XLI, Rule 31):
o The appellate court delivers its judgment and may:
* Confirm the decree.
= Reverse or modify the decree.
* Remand the case to the trial court.

1.4 Relevant Sections
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e Section 97: Bars second appeals against preliminary decrees if not appealed during the first

appeal.
e Section 99: No decree can be reversed or modified due to procedural errors unless they affect the
merits.
2. Appeals from Orders

Appeals against orders are provided under Section 104 and Order XLIII of the CPC. Such appeals are
limited to specific types of orders, known as appealable orders.

2.1 Section 104: Appealable Orders

e Orders listed in Section 104 include:
o Orders granting or refusing injunctions.
o Orders appointing or removing receivers.
o Orders under Order XXXIII (pauper suits).

2.2 Order XLIII: Appeals from Orders

e Appealable Orders (Order XLIII, Rule 1):
o The rule provides a detailed list of appealable orders, including:
*  Order IX, Rule 13: Refusal to set aside an ex parte decree.
*  Order XXXIX, Rule 1 and 2: Granting or refusing temporary injunctions.
* Order XL, Rule 1: Appointment of a receiver.
e Procedure for Appeals (Order XLIII, Rule 2):
o The procedure for filing appeals from orders is similar to the procedure for appeals from
decrees.

2.3 Restrictions on Appeals

e Not all orders are appealable unless specifically provided under Section 104 or Order XLIII.
e Orders not covered under these provisions can only be challenged through:

o Revision (Section 115).

o Review (Order XLVII).

o Special Leave Petition (Article 136 of the Constitution of India).

3. Distinction Between Appeals from Decrees and Orders

Aspect Appeals from Decrees Appeals from Orders

Provision Sections 96 to 99-A and Order XLI = Section 104 and Order XLIII

Nature Filed against final decrees. Filed against specific orders.

Scope Covers questions of fact and law. Covers specific procedural or substantive orders.

Examples Dismissal of a suit, decree of Refusal to grant injunction, appointment of
divorce. receiver.

Conclusion: The appeal mechanism under the CPC ensures that judicial errors can be rectified and justice
is served. While appeals from decrees deal with substantive rights, appeals from orders address procedural
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grievances. The elaborate procedural framework provided under the CPC facilitates a robust judicial

review system, upholding fairness and equity in civil adjudication.
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What is the effect of Non Joinder and Mis joinder of parties to suit? Explain giving suitable
examples.

Under the Code of Civil Procedure, 1908 (CPC), the proper joinder of parties to a suit is essential for
the effective and complete adjudication of disputes. Improper joinder or exclusion of necessary parties
can impact the outcome of the case. These concepts are governed by Order I of the CPC.

1. Non-Joinder of Parties
1.1 Definition: Non-joinder refers to the failure to include a necessary or proper party in a suit.

o Necessary Parties: Those whose presence is essential for the adjudication of all issues in the suit.
Without them, the court cannot pass an effective decree.

e Proper Parties: Those who are not essential for passing a decree but whose presence would help
in deciding the issues effectively.

1.2 Relevant Provisions

e Order I, Rule 9: A suit cannot be dismissed solely on the ground of non-joinder of parties unless
it relates to the non-joinder of a necessary party.

e Order I, Rule 10: The court may add a party at any stage of the proceedings if it deems that such
party is necessary for the effective adjudication of the dispute.

1.3 Effect of Non-Joinder

o Ifanecessary party is not joined:
o The decree becomes ineffective or unenforceable.
o The court may dismiss the suit on this ground.
o Ifaproper party is not joined:
o The suit may still proceed, as their presence is not essential to the resolution of the dispute.

1.4 Examples

1. Non-joinder of a necessary party: A suit for partition of property filed without including all co-
owners or legal heirs of the property. In such a case, the decree passed will not bind the absent co-
owners, rendering the decree ineffective.

2. Non-joinder of a proper party: A suit for damages filed against a bus driver without including
the bus owner. The decree against the driver would still be valid, but the owner, who may also be
liable, cannot be held accountable unless joined.
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2. Misjoinder of Parties

2.1 Definition: Misjoinder occurs when:

e Two or more parties are improperly joined in a suit.
e The parties have no common interest or cause of action in the suit.

2.2 Relevant Provisions

e Order I, Rule 1: Plaintiffs may join together in a suit if the right to relief arises from the same
transaction and common questions of law or fact are involved.

e Order I, Rule 3: Defendants may be joined if the right to relief arises from the same act or
transaction.

e Order I, Rule 9: A suit cannot be dismissed solely on the ground of misjoinder of parties.

2.3 Effect of Misjoinder

o Misjoinder of parties does not invalidate the proceedings.
e The court may order separate trials or direct the plaintiff to amend the suit by dropping
unnecessary parties.

2.4 Examples

1. Misjoinder of plaintiffs: Two individuals jointly file a suit for recovery of loans lent to the
defendant under separate transactions. Since the cause of action is different for each plaintiff, their
joinder is improper.

2. Misjoinder of defendants: A suit is filed against two defendants for separate contracts entered
with the plaintiff. As the contracts are unrelated, the defendants have been improperly joined.

3. Rules to Avoid Non-Joinder and Misjoinder

e Order I, Rule 10(2): The court may strike out the name of an improperly joined party or add a
necessary or proper party to the suit at any stage of the proceedings.

e Order I, Rule 13: Objections regarding misjoinder or non-joinder must be raised at the earliest
possible opportunity. If not raised at an appropriate time, the objections may be waived.

4. Judicial Pronouncements

1. Kiran Tandon v. Allahabad Development Authority (2004): The court held that non-joinder
of a necessary party renders the decree ineffective against that party.

2. Mohd. Shahabuddin v. State of Bihar (2010): The Supreme Court clarified that misjoinder of
parties would not invalidate proceedings unless it leads to injustice.

3. Razia Begum v. Anwar Begum (1959): The case reiterated the necessity of joining all necessary
parties in a suit involving questions of title.

5. Legal Maxims
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1. "Ubi Jus Ibi Remedium": Where there is a right, there is a remedy. However, a remedy cannot

be granted if necessary parties are not before the court.
2. "Actio Personalis Moritur Cum Persona'": A personal action dies with the person. If a
necessary party is not joined and the right is personal, the decree may fail.

Conclusion: The proper joinder of parties ensures that all necessary persons are before the court to avoid
multiplicity of litigation and to make the decree effective. While misjoinder does not invalidate
proceedings, non-joinder of necessary parties can render a decree unenforceable. The provisions under
the CPC empower courts to correct such errors by adding or striking out parties, ensuring justice and the
effective adjudication of disputes.

Explain the doctrine of Res Judicate with suitable illustrations. When an the doctrine of resjudicata
be applied?

The doctrine of res judicata is a fundamental principle of law that promotes the finality of decisions and
prevents the re-litigation of matters that have already been decided by a competent court. The Latin term
"Res judicata" translates to "a matter already judged"”, and the core idea is that once a matter has been
decided by a competent court, it cannot be re-opened in subsequent proceedings between the same parties.
This principle is based on the need to maintain judicial discipline, avoid contradictory judgments, and
ensure that there is finality to disputes.

The doctrine of res judicata is enshrined in Section 11 of the Code of Civil Procedure, 1908 (CPC). It
provides that any matter that has been directly and substantially in issue in a former suit and has been
decided by a court of competent jurisdiction, shall not be re-litigated in a subsequent suit between the
same parties or their legal representatives.

Section 11 of the CPC:

"Res Judicata - No court shall try any suit or issue in which the matter directly and substantially in issue
has been directly and substantially in issue in a former suit between the same parties, and has been heard
and finally decided by such court.”

Essentials of the Doctrine of Res Judicata:
For the doctrine of res judicata to apply, the following conditions must be satisfied:

1. Identity of Parties: The parties in the subsequent suit must be the same as those in the earlier suit,
or at least the parties must be in the same position or relationship (e.g., legal representatives of the
original parties).

2. Final Judgment: The previous judgment must have been final, and not merely an interlocutory
or provisional order. The judgment must have conclusively determined the issue at hand.

3. Competent Court: The court which passed the earlier judgment must have had the jurisdiction to
adjudicate the matter, i.e., it should have been a court of competent jurisdiction.

4. Direct and Substantial Issue: The issue in question must have been directly and substantially in
issue in the former suit. This means the issue should have been material and necessary for the

decision in the earlier case.
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5. Same Matter: The matter in the subsequent suit must be the same as the one in the previous suit.

Illustrations of the Doctrine of Res Judicata:

1. Ilustration 1: A files a suit against B seeking specific performance of a contract for the sale of
land. The court dismisses the suit on the grounds that the contract is not valid due to lack of
consent. A subsequently files another suit against B for specific performance of the same contract
on the same grounds. The second suit is barred by the doctrine of res judicata because the issue of
the validity of the contract has already been adjudicated and decided in the first suit.

2. IMustration 2: X files a suit against Y claiming ownership of a particular piece of land. The suit
is dismissed by the court, concluding that the land belongs to Y. X later files another suit for the
same piece of land against Y, claiming the same rights. The second suit would be barred by res
judicata since the issue of ownership was already decided in the first suit.

3. Ilustration 3: In a family dispute over the validity of a will, A challenges the will in a court. The
court decides that the will is valid. Later, A files a second suit challenging the same will on the
same grounds. The second suit will be barred by the doctrine of res judicata, as the issue of the
will’s validity was already decided.

When Should the Doctrine of Res Judicata Be Applied?
The doctrine of res judicata should be applied when:

1. A dispute has already been decided by a competent court: Once an issue has been decided by
a court with jurisdiction and the decision is final, the same issue cannot be re-litigated.

2. There is an attempt to re-litigate the same matter between the same parties: If the same
parties or their legal representatives seek to re-open the same issue in a subsequent suit, the
principle of res judicata will bar such actions.

3. The same facts and issues are involved: The doctrine applies when the issues are substantially
the same in both suits and the previous judgment has settled those issues.

4. To maintain judicial consistency and prevent harassment: Res judicata helps in maintaining
consistency and prevents unnecessary expenditure of time and resources for the court and parties
involved.

Conclusion: The doctrine of res judicata is essential for promoting the finality of judgments and ensuring
that litigation does not become a never-ending cycle. It helps in preserving judicial efficiency and in
protecting the interests of the parties by preventing the harassment of re-litigating matters that have
already been decided. By understanding the principles laid out in Section 11 of the CPC and the conditions
for its applicability, students can appreciate the importance of this doctrine in maintaining the integrity of
the judicial system.
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Discuss the procedure to be followed in suits by or against Government or Public Officer.

Or

Explain the procedure in case of 'suits by or against government'.

The procedure to be followed in suits by or against the Government or public officers is governed by
Order 27 of the Code of Civil Procedure, 1908 (CPC), which specifically deals with the conduct of
such suits. The provisions under this Order aim to ensure that the Government or public officers are
properly represented, and that the suit procedures are followed in a manner that respects the legal structure
involving public administration.

Order 27, CPC: Suits by or Against the Government or Public Officers

Order 27 outlines the special procedure for suits involving the Government or its officers. It is a
comprehensive set of rules that ensures the interests of the Government are protected while also
safeguarding public interests in litigation.

1. Suits by the Government or Public Officer (Rule 1, Order 27):
When the Government or a public officer sues, the procedure involves certain formalities:
A. Filing of the Suit:

e When the Government files a suit, it should be filed by or in the name of the Government (Central
or State). For example, the suit may be filed by the Secretary to the Government or by any
authorized person or officer representing the Government.

e The suit should clearly state the authority under which the Government is acting, and the officer
representing the Government must state this fact when filing the suit.

B. Verification of the Pleadings:

o The plaint must be verified by the person who is authorized to act on behalf of the Government.
This could be a government officer such as the Secretary to the Government, or an officer acting
under proper authority.

C. Notice of the Suit:

e In suits involving the Government or public officers, a notice of the suit must be given to the
defendant. In cases where the Government is the plaintiff, the procedure for service and notice
must follow regular norms under CPC, with additional formalities in place as prescribed by the
Government's regulations.

2. Suits Against the Government or Public Officer:

A. Notice Before Suit (Section 80, CPC):
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e Section 80 of the CPC mandates that two months' notice must be given before filing a suit against
the Government or a public officer. This notice is intended to give the Government or officer an
opportunity to settle the dispute without litigation.

Key provisions under Section 80:

o A notice must be sent to the government department or the public officer concerned,
notifying the intention to file a suit.

o The notice must mention the cause of action and the relief sought.

o Ifno action is taken by the Government within the notice period (two months), the plaintiff
may file the suit.

Hlustration: If X wants to file a suit against the Government of India for breach of contract, X
must send a formal notice to the Government two months before the suit is filed, specifying the
breach and the remedy sought.

B. Government Representation in Court:

e When the Government or a public officer is a defendant in a suit, the Government must be
represented by counsel. The Government may appoint an advocate from the Attorney General's
office (for Central Government) or the Advocate General’s office (for State Government) to
represent it in court.

C. Verification of Pleadings in Suits Against the Government:

o In asuit against the Government, the defendant’s pleadings (written statement) should be verified
by the officer who has the authority to represent the Government. This includes public officers
who are the responsible parties in suits involving governmental actions.

3. Special Procedure for Government Suits (Order 27, Rule 2):
A. Appearance of Government or Public Officer:

e In a suit brought against the Government or public officer, the Government pleader must file an
appearance. In cases where the Government officer represents the State or Central Government in
their official capacity, their appearance in the suit is essential.

e The Government Pleader is a counsel appointed by the Government to represent its interests in
civil suits.

B. Substitution of Parties:

o If a Government officer is a party to the suit in their official capacity and the officer dies or is
otherwise unable to continue, the Government can substitute a new officer in their place. The same
procedure applies to suits against the Government.

C. Costs in Government Suits:
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e If the Government is the plaintiff, the court may, in appropriate cases, award costs to the
Government in the suit. However, it is typically at the court’s discretion.

4. Representation of Public Officers in Civil Suits (Order 27, Rule 3):

Public officers (e.g., officers working for the Government or statutory bodies) who are sued in their
official capacity are entitled to special treatment in court proceedings. These officers are not personally
liable in the suit but are representing the interests of the Government or public institution.

A. Suits Against Public Officers:

e In case of a suit against a public officer, if the officer is acting in their official capacity, the
Government will typically defend the action and the officer may not have to bear the costs
personally.

B. Procedure for Public Officers:

o The public officer must also be represented by the Government Pleader unless the officer is
personally sued for a specific wrongful act (not in their official capacity).

5. Suits Involving Government Properties (Order 27, Rule 5): When the Government is involved in a
dispute concerning its properties, the procedure must adhere to certain special rules. If the suit involves
the recovery or transfer of public property, the matter is dealt with cautiously and in accordance with the
legal safeguards for public interests.

6. Role of the Attorney General or Advocate General:

e For suits involving the Government, the Attorney General of India (for the Central Government)
or the Advocate General of the State (for the State Government) plays an important role in
advising and representing the Government in courts.

o Their role is significant when dealing with complex legal matters or constitutional issues where
the Government's interests are directly involved.

7. Immunity of the Government: In certain cases, the Government may enjoy immunity from suit
unless the law explicitly permits it. This is often the case in matters related to sovereign functions or
issues arising under Article 300 of the Constitution of India, which provides the Government the right
to sue and be sued in its own name.

8. Example of the Procedure:

Case Example:

Suppose a citizen, A, wants to file a suit against the Department of Public Works for negligence in
maintaining public roads, leading to an accident. A will first need to serve a notice under Section 80 of
the CPC to the Government, providing two months' notice before filing the suit. A would also have to
ensure that the Government is properly represented by the Government Pleader. If the Government
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wants to file a suit, for example, seeking the recovery of a property from a tenant, the suit will be filed by
the Secretary to the Government or another authorized officer.

Conclusion: The procedure in suits by or against the Government or public officers is set out to ensure
that public interests are protected, that the Government is properly represented, and that the legal
processes are followed when dealing with actions involving public officers. The specific rules under
Order 27 of the CPC and Section 80 of the CPC create a framework to handle these types of suits
efficiently, ensuring fairness while taking into account the complexities of government administration.
Understanding these procedures is essential for law students, as it helps navigate cases involving public
entities or officers.

Discuss the provisions of Indian Limitation Act, 1963 regarding acquisition of easement by
prescription.

The Indian Limitation Act, 1963 governs the period within which a claim or right can be legally
enforced. Under this Act, the acquisition of easements by prescription is specifically dealt with in
Section 15 of the Act. The doctrine of easement by prescription allows an individual or entity to acquire
a right to use another's property (as an easement) through continuous and uninterrupted use over a certain
period, without the consent of the owner.

Easement by Prescription

An easement by prescription is a right to use or enjoy another person’s property, acquired through long,
uninterrupted, and hostile usage over a period of time. In essence, the prescriptive easement arises from
a legal fiction that converts long use into legal entitlement.

The Indian Easements Act, 1882 lays down the law regarding easements, and the Indian Limitation
Act, 1963 prescribes the time frame within which such easements can be acquired.

Section 15 of the Indian Limitation Act, 1963: Acquisition of Easement by Prescription

Section 15 of the Indian Limitation Act, 1963 prescribes the time limit and the requirements for
acquiring an easement by prescription. The key provisions of this section are as follows:

1. Time Limit for Acquisition of Easement by Prescription (Section 15):

The acquisition of easement by prescription is governed by the limitation period of 20 years. The law
states that an easement can be acquired if it has been used continuously, peacefully, and as of right for a
period of 20 years. The use must be without the permission of the landowner and in such a way that the
landowner has not raised objections to the use during the prescribed period.

Section 15(1) of the Indian Limitation Act states:

o "Where the use of any property has been enjoyed as an easement, without interruption, for a
period of twenty years, the right to such use shall be absolute and indefeasible."
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This means that after 20 years of continuous, uninterrupted, and unopposed use, the person using the

property gains a right to use it as an easement. The term "without interruption" means that the use must
be consistent and continuous, without any breaks, such as a period of discontinuation or objection by the
property owner.

2. "As of Right" Usage (Section 15(2)):

The use of the property must be "as of right," meaning it must be exercised without any permission,
acknowledgment, or consent from the property owner. The person acquiring the easement must assert
their right over the property in a way that indicates that they are doing so with the intent of claiming a
legal right, not out of charity or permission from the owner.

o The usage must not be by favor, license, or consent from the property owner. It must be adverse
to the interest of the owner, meaning the owner does not give explicit permission to use the

property.
3. Continuous and Uninterrupted Use:

The period of 20 years must be continuous and uninterrupted. There must not be any gaps in the use,
and it should not be a temporary or occasional use. Additionally, the 20-year period can only be
interrupted if the landowner takes legal action to stop the use or objects to it within the time limit.

o Example: If a person has been using a pathway across a neighbor's land for 20 years, and the
neighbor has not objected or interfered, then the person may acquire an easement right to use the
path as an easement, even if they have not received formal permission from the neighbor.

4. Exceptions and Disqualification for Acquisition of Easement by Prescription:

While the general rule is that an easement can be acquired by prescription after 20 years, certain
exceptions apply:

o Useby Permission: If the use of the land is based on the permission of the owner (e.g., an informal
agreement or a verbal understanding), it does not qualify as "use as of right." Permission or a
license cannot give rise to an easement.

e Government Land: If the property belongs to the Government or is public land, the period for
acquiring easements may be different, and special rules may apply under various statutes.

e Objection by Owner: If the landowner raises an objection within the 20-year period, or if they
make an attempt to stop the user from exercising the easement, the prescription period may be
interrupted.

o Discontinuance of Use: If the use is discontinued for a period of 20 years or more, the claim for
easement by prescription would be defeated.

5. Acquisition of Right to Light, Air, or Water (Section 15(3)):

In certain circumstances, the easement rights acquired by prescription may pertain specifically to the
rights of light, air, or water. For example, if a person has been using a window on a property for 20 years,
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and the window has been the source of light and air for the property, they may acquire an easement by

prescription to continue the use of the window.

o Example: If a person has been drawing water from a stream that passes through another person’s
land for 20 years, they may acquire the right to draw water as an easement by prescription,
provided there is no interruption or objection during that time.

6. Example Case of Easement by Prescription:

o Case Example: A man, X, has been using a particular pathway to cross his neighbor’s land for 25
years without the neighbor’s objection. During this period, X has not obtained permission from
the neighbor to use the path. Over time, X’s use of the path becomes known and accepted in the
community. After 25 years, X asserts his right to use the pathway permanently. The neighbor, Y,
attempts to prevent X from using the path, but Y’s objection comes too late. According to Section
15 of the Limitation Act, X has acquired the easement by prescription, and Y’s objections cannot
undo the right of use.

Conclusion: The Indian Limitation Act, 1963 provides a clear mechanism for the acquisition of
easements by prescription under Section 15. By allowing a person to acquire rights through long and
uninterrupted use of another's property, it ensures that property rights are balanced with the interests of
those who have relied on and made use of the property for a long period. The key to acquiring an easement
by prescription is the continuous, uninterrupted, and adverse use of the property for 20 years or more,
without the permission of the owner. Understanding these provisions helps in safeguarding legal rights
related to easements in India.
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What constitutes 'sufficient cause' for condonation of delay under the limitation Act?

The Indian Limitation Act, 1963 sets out specific time limits (prescribed limitation periods) within
which various legal actions must be initiated. However, the law also allows for condonation of delay in
certain circumstances, provided the party seeking to file the action after the expiry of the prescribed period
can show that there is a "sufficient cause' for the delay. The concept of sufficient cause is essential to
the exercise of discretion by courts to extend the limitation period.

The term "sufficient cause" is not rigidly defined in the Limitation Act. However, judicial interpretation
of the term has clarified that it encompasses a wide range of factors, including physical, mental, social,
and economic conditions that may have prevented a party from filing a suit, appeal, or application within
the time prescribed.

Legal Provisions Regarding Sufficient Cause

Please Visit: www.Mycets.com for AIBE |[TSLAWCET ||[TSPGLCET ||CLAT ||AILET ||CUET ||UGCNET Prepration

Subscribe to our YouTube channel p» Mycets For Latest Updates

Visit www.mycets.com for Free material of other semester or other subjects



NC Mycets.com +91-9553706070

e Section 5 of the Limitation Act, 1963 allows for the condonation of delay in filing an appeal or
application (but not in suits) when the appellant or applicant can show sufficient cause for the
delay.

Section 5:

o "Any appeal or any application, other than an application under any of the provisions of
Order XXI of the Code of Civil Procedure, 1908, may be admitted after the period of
limitation prescribed therefor has expired, if the appellant or applicant satisfies the court
that he had sufficient cause for not preferring the appeal or making the application within
such period."”
e Section 14 of the Limitation Act allows the exclusion of time spent in pursuing a remedy in a
court that has no jurisdiction, subject to the demonstration of sufficient cause.

What Constitutes 'Sufficient Cause'?
1. Factors Considered in Sufficient Cause:

The term "sufficient cause" is interpreted liberally, with the goal of ensuring that justice is not denied
merely due to technicalities such as delay. The courts tend to focus on whether there was a genuine
reason for the delay and whether the party seeking condonation acted with diligence.

The following factors are commonly recognized as sufficient cause for condoning delay:
A. Illness or Physical Inability:

e Illness: A person’s physical or mental illness may be considered sufficient cause if it prevented
them from pursuing legal remedies. The illness should be serious, and the party must demonstrate
that it hindered their ability to act.

o Example: A party suffering from a prolonged medical condition or undergoing surgery that
rendered them incapable of initiating legal action within the prescribed period may be granted
condonation of delay.

B. Miscommunication or Misinformation:

o Ifthere is a delay due to incorrect advice or misinformation from a legal advisor or advocate, this
can be considered a sufficient cause, especially if the party acted in good faith.

o Example: If an advocate misinforms a client regarding the correct filing date, and the client delays
the filing because of this, courts may condone the delay.

C. Natural Calamities or Unforeseen Events:

o Events such as natural calamities (e.g., floods, earthquakes, or riots) that disrupt normal life and
prevent timely filing of legal proceedings are considered a sufficient cause for delay.

o Example: A suit may be delayed because the courts were inaccessible due to a flood, or due to
damage to records caused by a fire, which is a reasonable cause for the delay.
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D. Change of Residence or Location:

e A party may be unable to meet the deadline due to relocation, especially when they face logistical
problems like transferring records, files, or documents to a new location.

o Example: A person moving from one city to another may experience delays in obtaining the
necessary documents for filing a case, which may be a sufficient cause for delay.

E. Lack of Knowledge or Awareness of the Legal Rights:

e A person may be unaware of their legal rights or the time limit for filing a suit or appeal,
particularly in cases where they lack legal literacy or access to legal assistance. In such cases, the
courts may condone the delay if the party can demonstrate that they acted reasonably within the
circumstances.

e Example: If a person does not know that the limitation period for filing an appeal has expired due
to lack of legal awareness, the delay may be condoned if they act promptly once they become
aware.

F. Genuine Mistakes or Error of Law:

e A mistake, such as an error of judgment, can be considered sufficient cause if it is bona fide
(genuine) and not an intentional delay. This might include the party misjudging the time frame
required for filing the appeal or suit.

o Example: A party mistakenly believes that the limitation period for a suit is different from what
the law prescribes, and files the suit late, but this mistake is reasonable and not deliberate.

G. Administrative or Procedural Delay:

e In some cases, delays caused by administrative inefficiency or procedural requirements (such as
waiting for government approval or clearance) can constitute sufficient cause. If the delay is not
attributable to the party and is caused by external factors, the court may condone the delay.

o Example: If government offices delay in issuing the necessary documents or permissions required
for filing a suit, the party may seek condonation of the delay.

H. Legal Proceedings in Other Courts (Section 14):

o Under Section 14 of the Limitation Act, if a person has been pursuing a remedy in a court that
had no jurisdiction, the time spent in that court can be excluded, provided that the party acted in
good faith and with reasonable diligence.

o Example: If a person filed a case in a court that did not have jurisdiction, and the case was later
dismissed, the period spent in the wrong court may be excluded from the limitation period under
Section 14.

Judicial Approach to Sufficient Cause:

Courts take a liberal and equitable approach when considering the issue of sufficient cause. The
Supreme Court and various high courts have emphasized that the objective of condonation is to do
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justice, and delays should not be condoned simply for technical reasons. A party must show that the delay
was unavoidable and that they acted in good faith.

Key Principles from Judicial Precedents:

o "Sufficient cause' is not to be understood in a narrow or restrictive sense; it includes every
circumstance which, in the judgment of the court, justifies the delay.

o The party seeking condonation of delay should demonstrate due diligence and reasonable efforts
to file the suit or appeal within the prescribed time limit.

e The courts are more inclined to condone delay if the party has shown that they have acted promptly
after overcoming the cause of delay.

Example Case:

e In N. Balakrishnan v. M. Krishnamurthy (1998), the Supreme Court held that the expression
“sufficient cause” should be given a liberal construction and that the court should focus on
whether the applicant acted diligently and whether the cause for delay is reasonable.

Conclusion: The concept of sufficient cause for condonation of delay under the Indian Limitation Act,
1963 is broad and flexible, allowing courts to consider various factors such as illness, miscommunication,
unforeseen events, and legal mistakes. The aim is to ensure that justice is not denied solely due to delay,
especially when the delay is unintentional and a genuine cause can be shown. The courts exercise
discretion in these matters, with the goal of balancing procedural fairness with the need to prevent the
abuse of legal proceedings.

Examine the circumstances in which delay will be condoned under the provisions of the Limitation
Act.

The Limitation Act, 1963 prescribes time limits within which legal actions must be initiated, and any
action taken after the expiry of these time limits is considered barred by law. However, the law provides
certain provisions that allow courts to condone delay in specific circumstances. Condonation of delay is
not automatic and is subject to the discretion of the court, which is guided by the principles of justice,
equity, and good conscience.

The Limitation Act provides mechanisms, particularly under Section 5, Section 14, and other related
provisions, to condone the delay in certain circumstances. This is generally done if the party seeking
condonation can show that there is a "sufficient cause" for the delay in filing an appeal, suit, or
application.

1. Condonation of Delay Under Section 5 of the Limitation Act, 1963

Section 5 of the Limitation Act empowers the court to condone delay in filing an appeal or an application
(other than suits). It reads:

"Any appeal or any application, other than an application under any of the provisions of Order XXI of
the Code of Civil Procedure, 1908, may be admitted after the period of limitation prescribed therefor has
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expired, if the appellant or applicant satisfies the court that he had sufficient cause for not preferring the
appeal or making the application within such period."”

Circumstances for Condonation Under Section 5:
A. Illness or Physical Inability

If the appellant or applicant was unable to file an appeal or application within the prescribed time due to
illness or physical incapacity, courts may condone the delay, especially when the illness was serious or
prolonged.

o Example: A person suffering from a major illness or undergoing surgery may be unable to file an
appeal in time. If the delay is a result of health issues, the court may condone the delay if sufficient
medical evidence is presented.

B. Miscommunication or Misinformation

If the delay in filing the appeal or application was caused due to incorrect legal advice or misinformation,
this could constitute a sufficient cause for condoning the delay. However, the court will assess whether
the delay was due to a genuine error made in good faith.

o Example: A party might be misadvised by their legal representative regarding the limitation
period, leading to a delay in filing the appeal. If the miscommunication is shown to be genuine
and not willful, it may be considered a sufficient cause for condonation.

C. Natural Calamities or Unforeseen Events

Natural disasters such as floods, earthquakes, or other unexpected events that disrupt normal life and
hinder a party's ability to file an appeal or application in time will generally be accepted as a sufficient
cause for delay.

o Example: If an appeal is delayed due to floods or riots which made it impossible for the person
to file the appeal within the prescribed period, the court may condone the delay.

D. Administrative Delay or Procedural Issues

Delays caused by the inefficiency of government offices, courts, or administrative authorities in
processing necessary documents or permissions required for filing an appeal or application can also
constitute sufficient cause for delay.

o Example: If a party is waiting for documents from a government office or is unable to obtain the
necessary records to file the appeal, this can be a valid reason for delay.

E. Lack of Knowledge or Awareness
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If the party was unaware of the limitation period, or if they were unaware of their legal rights due to lack
of legal advice or knowledge, this may constitute a sufficient cause for delay. However, ignorance of law
is not usually an excuse unless there are extenuating circumstances.

o Example: A person may not be aware of the time limit for filing an appeal due to a lack of legal
literacy. If they act promptly once they become aware, the delay may be condoned.

F. Genuine Error or Mistake of Law

If the party was under the mistaken belief that the time for filing the appeal had not expired, or if they
made a genuine error in calculating the limitation period, this may constitute a sufficient cause for delay.

o Example: A person may mistakenly believe that the limitation period for filing an appeal is longer
than prescribed. If this belief is genuinely held, the court may condone the delay after examining
the facts.

G. Change of Address or Relocation

If the party relocated and was unable to communicate with the concerned authorities or respond to notices
in time due to the change of residence, this could be considered a valid reason for delay.

o Example: If a party shifts to a new address and does not receive the notice or information about
the filing date, it may delay their ability to file the appeal. This situation may be considered by the
court as a sufficient cause for condoning the delay.

H. Acts of God or Force Majeure Events

Events such as floods, earthquakes, or any other force majeure events that are beyond the control of the
party and which make it impossible to file an appeal or application within the limitation period, may lead
to the condonation of delay.

o Example: A person may not be able to file an appeal within the prescribed period because a major
earthquake has destroyed their property, legal documents, or prevented them from accessing the
court.

I. Delay Due to Pending Proceedings in Other Courts (Section 14)

Under Section 14 of the Limitation Act, if a party has been pursuing a remedy in a court that lacks
jurisdiction, the time spent in that court can be excluded, provided the person acted in good faith. This
allows the party to file their case in the correct jurisdiction within the time allowed.

o Example: A person might initially file a case in a court that does not have the jurisdiction to hear
the case. The time spent in that court will be excluded from the limitation period if the case is later
filed in the appropriate court.

2. Condonation of Delay Under Section 14 of the Limitation Act, 1963
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Section 14 of the Limitation Act specifically provides for the exclusion of time spent in pursuing a remedy
in a court that does not have jurisdiction. If a party has been actively prosecuting a remedy in a court, the
time spent in that court may be excluded from the limitation period, provided certain conditions are met.

Section 14 states:

"In computing the period of limitation for any suit or application, the time during which the plaintiff or
applicant has been prosecuting with due diligence another civil proceeding, whether in a court of first
instance or in a court of appeal, against the defendant, shall be excluded."

This provision applies when:

e The party has acted in good faith and with due diligence.
o The previous proceedings were in a court that did not have jurisdiction to entertain the case.

3. Condonation of Delay in Specific Circumstances (For Suits, etc.)

For suits filed after the limitation period has expired, the provisions of the Limitation Act typically do
not allow for the condonation of delay. However, in certain specific cases like appeals or applications,
courts may condone the delay if the party shows sufficient cause. Some examples include:

e Cases where the court itself delayed the proceedings (e.g., adjournments or extensions of time).
e Delayed filing due to judicial holidays or technical glitches in the filing process may also be
considered.

Conclusion: The Limitation Act, 1963 provides a mechanism for condoning delays in filing suits,
appeals, or applications beyond the prescribed period, under certain circumstances. Section 5 allows for
the condonation of delay in appeals and applications when sufficient cause is shown. Courts exercise
discretion to ensure that justice is not denied solely due to procedural delays. Factors such as illness,
natural calamities, genuine errors, miscommunication, force majeure events, and administrative
delays are commonly recognized as valid reasons for condoning delay. Courts aim to balance fairness
and the need to uphold legal timelines, provided the party seeking condonation acts with due diligence
and good faith.
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Discuss the nature and the scope of section 5 of the Limitation Act, 1963.

Section 5 of the Limitation Act, 1963 provides for the condonation of delay in the filing of appeals
and applications that are barred by limitation. The provision is a judicial discretion, allowing courts to
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extend the prescribed time limits for initiating appeals or applications, subject to the applicant

demonstrating a "sufficient cause' for the delay.

The section is a critical tool in ensuring that justice is not denied solely on the grounds of procedural
technicalities like the expiration of time limits, especially when the delay was not due to the negligence
of the party seeking condonation.

Text of Section 5: Section 5 reads as follows:

"Any appeal or any application, other than an application under any of the provisions of Order XXI of
the Code of Civil Procedure, 1908, may be admitted after the period of limitation prescribed therefor has
expired, if the appellant or applicant satisfies the court that he had sufficient cause for not preferring the
appeal or making the application within such period.”

Nature of Section 5

1. Discretionary Relief:

o Section S does not automatically extend the limitation period; it gives the court discretion
to admit the appeal or application after the expiration of the prescribed time if the appellant
or applicant demonstrates "sufficient cause" for the delay.

o The power is discretionary, meaning the court has the option to either condone or reject
the delay based on the facts and circumstances of each case.

2. Not Applicable to Suits:

o The provision of Section 5 applies specifically to appeals and applications, not to suits.
Section 5 cannot be used to condone delay in filing a suit. Suits are governed by the
specific limitation periods for different types of cases set out in the Limitation Act, and
courts do not have the discretion to extend the time limit for filing a suit.

o Example: If a party files a suit after the limitation period has expired, the court cannot
admit it using Section 5. However, if a party files an appeal or an application (like an
application for setting aside a decree) after the time limit, Section 5 applies.

3. Sufficient Cause:

o The applicant must show that the delay in filing the appeal or application was due to a
sufficient cause. The term "sufficient cause" is broad and encompasses a variety of
reasons, such as illness, mistakes, miscommunication, lack of awareness, and even
force majeure events like natural disasters. The delay should not be the result of wilful
neglect or deliberate inaction.

o The court applies a liberal approach in interpreting the term "sufficient cause" to ensure
that substantial justice is done rather than rejecting an application solely on technical
grounds of delay.

4. Duty of Diligence:

o The applicant is required to show that they acted with due diligence in pursuing their legal
rights. The court will examine whether the party took reasonable steps to file the appeal or
application within the prescribed period, and whether the delay was due to unavoidable

circumstances.
o Example: A party who was physically unwell and unable to file an appeal may be granted
condonation of delay if they show that they promptly acted once they recovered.
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Scope of Section 5

1. Applications and Appeals Covered:

o Section 5 applies to appeals or applications made under any statute, except those under
the provisions of Order XXI of the Code of Civil Procedure, 1908 (related to the
execution of decrees). However, it covers most types of appeals and applications in civil
and non-civil matters.

o Itisused in a wide range of matters, including:

» Appeals against judgments in civil suits, family matters, and criminal cases.
* Applications for review of judgments, review of orders, or even revision
applications before higher courts.
2. No Automatic Relief:

o The relief under Section 5 is not automatic. The court must be satisfied with the
explanation offered by the appellant or applicant for the delay. The applicant needs to
establish that the delay was due to circumstances beyond their control or due to
unavoidable reasons.

o Example: A person who delays filing an appeal due to the loss of documents in a fire
might seek condonation under Section 5, but they must provide evidence of the fire and its
impact on the case.

3. Examination of the Explanation for Delay:

o The court is required to carefully examine the reasons for the delay. Genuine, reasonable,
and excusable delays are considered sufficient, while delays arising due to negligence or
inaction are not likely to be condoned.

o Courts generally do not accept negligence, laziness, or carelessness as valid reasons for
delay. If the party had time and opportunity but failed to act, the court will likely reject the
application.

4. Due Diligence:

o The applicant must show that, despite the delay, they acted with due diligence. This means
that once the party became aware of the need to file the appeal or application, they should
have acted promptly.

o Courts typically condone delays where the applicant had genuine reasons for delay and
acted as soon as they could, given the circumstances.

o Example: If a party is delayed in filing an appeal due to an illness and immediately files
once they recover, this may be considered as due diligence.

Conclusion: Section 5 of the Limitation Act, 1963 provides a critical safeguard against the rigid
application of limitation periods, enabling courts to condone delays in filing appeals and applications
when there is sufficient cause. The provision reflects the underlying principle that justice should not be
denied merely due to technical reasons like delay. Courts have wide discretion in exercising this power,
but they also adhere to the principle that delays due to negligence or deliberate inaction should not be
excused. The concept of sufficient cause is interpreted liberally to achieve substantive justice, with the
focus on ensuring that a party's right to seek legal redress is not unnecessarily denied due to minor delays.

Distinguish between 'judgment' 'decree' and 'order'.
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Under the Code of Civil Procedure, 1908 (CPC), the terms judgment, decree, and order are distinct
legal concepts that are used in the course of judicial proceedings. Each of these terms has a specific
meaning, and understanding the distinction is important for law students and practitioners alike.

1. Judgment (Section 2(9) of CPC)

A judgment is a final decision by a court regarding the rights and liabilities of the parties in a case. It is
the judicial determination of the matters in dispute. The judgment forms the basis for the decree.

Key Features of a Judgment:

e Purpose: A judgment is delivered after considering the entire case, including the facts, arguments,
and evidence presented by the parties. It provides the court’s decision on the issues raised.

o Content: It usually includes the reasons for the decision, discussing the findings on both law and
facts.

e Effect: The judgment may or may not result in a decree, depending on whether the court’s decision
is immediately enforceable or not.

o Final Decision: It may deal with the merits of the case (such as a suit, appeal, or review).

Example of a Judgment:

e Inacivil suit involving a property dispute, the judgment would state who is entitled to the property
and the reasoning behind it.

2. Decree (Section 2(2) of CPC)

A decree is a formal expression of the court's final decision on the matters that are contested between the
parties. A decree is derived from the judgment but is a more specific and enforceable document that
disposes of the suit.

Key Features of a Decree:

e Purpose: A decree embodies the final order of the court that settles the rights of the parties
involved in the suit.
o Content: It specifies the relief granted to the party, such as awarding money, declaring rights, or
granting injunctions.
o Types of Decree: There are different types of decrees:
o Preliminary Decree: A decree that does not fully dispose of the suit and requires further
proceedings.
o Final Decree: A decree that conclusively resolves the suit and disposes of the matters in
dispute.
o Consent Decree: A decree based on an agreement between the parties, without the court’s

independent judgment.
o Ex Parte Decree: A decree passed in the absence of one of the parties, usually because
they have failed to appear.
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e [fa court orders that one party is entitled to a sum of money, the decree would specify the exact

amount to be paid and the time frame for payment.
Distinction from Judgment:

e The judgment lays down the reasoning and final decision, while the decree is a formal expression
of that decision.

e All decrees are based on a judgment, but a judgment does not always immediately result in a
decree. For example, a preliminary decree might require further actions before it becomes a final
decree.

3. Order (Section 2(14) of CPC)

An order is a direction or command issued by a court in the course of judicial proceedings that does
not dispose of the suit or matter entirely. It is an interim decision or direction related to the procedural
aspects of the case.

Key Features of an Order:

e Purpose: An order is generally made to regulate the conduct of the parties or the proceedings in
the case. It can deal with procedural issues, interim relief, or directions that are not final in nature.

e Content: An order may not involve the resolution of the main issue in dispute but can deal with
interim reliefs, adjournments, discovery of documents, etc.

o Appealability: Some orders can be appealed, but not all orders are appealable. Orders that deal
with the conduct of the suit (such as the appointment of a receiver or interim injunction) can be
appealed, while procedural orders may not be.

Types of Orders:

e Interim Orders: Orders given to maintain the status quo, such as temporary injunctions or stay
orders.

e Final Orders: Orders that finally dispose of specific procedural issues (e.g., rejecting an
application for a permanent injunction).

Example of an Order:

o Ifaparty applies for an interim injunction, the court may pass an order either granting or refusing
the injunction, but this order does not finally resolve the entire dispute between the parties.

Distinction from Decree and Judgment:

e An order is not the final resolution of the dispute but relates to procedural or interim matters. It
is an integral part of the court’s judicial process but not the final expression of the court’s decision
on the subject matter.

e Decrees and judgments resolve the substantive matters of the case, while orders deal with
procedural or interim directions.

Please Visit: www.Mycets.com for AIBE |[TSLAWCET ||[TSPGLCET ||CLAT ||AILET ||CUET ||UGCNET Prepration

Subscribe to our YouTube channel p» Mycets For Latest Updates

Visit www.mycets.com for Free material of other semester or other subjects



NC Mycets.com +91-9553706070

Conclusion: The judgment is the final decision of the court on the merits of the case, providing the
reasoning for the decision. The decree is the formal expression of that judgment and disposes of the suit,
providing the relief granted. The order, on the other hand, pertains to procedural aspects of the case and
may deal with interim directions or rulings during the course of the proceedings but does not conclude
the dispute. Understanding these distinctions is crucial for legal practice, as each term carries different

implications in terms of appeal, enforcement, and judicial processes.
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Explain the properties which are not liable for attachment and sale in an execution of a decree
under the procedural law.

Under the Code of Civil Procedure, 1908 (CPC), when a party fails to comply with a decree, the court
may order the attachment and sale of the judgment debtor's property to satisfy the decree. However,
not all properties are liable to be attached and sold for this purpose. Section 60 of the CPC specifically
provides a list of properties that are exempt from attachment and sale during the execution of a decree.

These exemptions are meant to ensure that the judgment debtor is not deprived of their essential means
of livelihood and basic needs, thereby balancing the enforcement of the decree with fairness.

Section 60 of CPC: Property Not Liable to Attachment and Sale
1. Property Exempted from Attachment and Sale under Section 60(1)

Section 60(1) of the CPC lists the properties that are not liable for attachment and sale in execution of a
decree. These include:

A. Tools of Trade, Appliances, and Implements of the Judgment Debtor

e Tools and Implements: The personal tools and implements used for the judgment debtor's
profession, trade, or employment are exempt. This is to ensure that the debtor can continue
earning a livelihood.

o Examples: A carpenter’s tools, a blacksmith’s hammer, a farmer’s plow, etc.

B. Necessary Wearing Apparel

e Clothing and Personal Effects: The judgment debtor’s wearing apparel, such as clothing and
personal items necessary for day-to-day life, are exempt from attachment and sale. The term

"wearing apparel" includes clothing, footwear, and accessories.
o Example: The debtor’s clothes and personal accessories like shoes, watches, etc.

C. Household Items

e Household Goods: The debtor's bedding, kitchen utensils, and other household items that are
necessary for the maintenance of the debtor and their family are exempt.
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o Examples: Bed, table, chairs, cooking utensils, and other items necessary for the debtor’s

domestic life.
D. Family Bible or Koran

o Religious Scriptures: Religious books or scriptures such as the Bible, Quran, or any other
scripture essential for religious observances are also exempt from attachment.
o Example: A family’s Bible or Quran used for daily prayers and religious functions.

E. Agricultural Implements and Livestock (For Farmers)

e Agricultural Tools and Livestock: The implements necessary for farming and livestock used for
the debtor’s livelihood are not subject to attachment, provided the debtor is a farmer and the tools
are used for agricultural purposes.

» Example: Plows, cattle, farming equipment, and any other item essential for farming.

F. Provisions for Basic Needs

e Food and Provisions: The judgment debtor is allowed to retain a certain quantity of food,
provisions, and other necessities for the basic sustenance of themselves and their family.

o Example: A limited quantity of grain, rice, and other consumables for the family’s immediate
survival.

2. Other Exemptions under Section 60(1)
A. Property Held in Trust

e Trust Property: If the judgment debtor holds property in trust for another person, such property
cannot be attached. This includes any property that is specifically set aside for a purpose, like
religious or charitable trusts.

« Example: Property held by a trustee for the benefit of a trust is not liable to attachment.

B. Property of a Public Officer (Required for Performance of Duty)

o Public Officer's Property: Property that is necessary for the performance of official duties by
a public officer is exempt.

e Example: Official documents, uniforms, and equipment used by police officers, military
personnel, or civil servants.

3. Property Exempted for Specific Family Members

A. Minor Children’s Property

e Minor Children’s Property: Property belonging to a minor child, which is necessary for their
maintenance and education, is also protected from attachment and sale.
o Example: Money or assets necessary for the minor’s education and well-being.
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4. Other Notable Exemptions

A. Exemption for Pension, Salary, or Allowance

e Pension, Salary, and Allowances: Under certain conditions, pension, salary, or allowances
payable to the judgment debtor are exempt from attachment, especially where the amount is
needed for their support and maintenance or that of their family.

« Example: A government employee’s pension or salary may be partially exempt from attachment.

B. Life Insurance Policies

o Life Insurance Policies: The surrender value of a life insurance policy or its proceeds, if the
debtor has a right to the policy, is not liable to attachment, except in cases where the policy has
been used as a collateral security.

« Example: A life insurance policy that provides security for the judgment debtor’s family may be
exempt from attachment.

Conclusion: Section 60 of the CPC secks to strike a balance between the enforcement of a decree and
the protection of the debtor’s basic livelihood and dignity. While the decree holder has the right to execute
the judgment by attaching and selling the debtor’s property, the law specifically exempts certain
properties that are essential for the debtor’s survival, livelihood, and basic needs. This provision ensures
that justice is not only about enforcing the decree but also about ensuring fairness and protection of
human dignity.

On what grounds the remedy of revision is available to an aggrieved person?

Under Section 115 of the Code of Civil Procedure, 1908 (CPC), an aggrieved person has the right to
file a revision petition before a higher court to challenge the orders or decisions passed by subordinate
courts or tribunals. The remedy of revision is not a remedy against every type of order but is allowed
under specific grounds when the order or decision is found to be illegal, unjust, or improper.

Nature and Scope of Revision under Section 115 of CPC

Section 115 of the CPC provides the power of revision to the High Court against certain types of orders
passed by a subordinate court, including the District Courts or Civil Judge, Senior Division.

However, this remedy is limited and does not extend to all kinds of judicial decisions or orders.
Grounds for Revision Under Section 115 CPC

An aggrieved person can seek revision on the following grounds:

1. Lack of Jurisdiction

e Ground: The lower court or tribunal has acted without jurisdiction or exceeded its jurisdiction.
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o Explanation: If a court passes an order in a case that it has no authority to decide, such an order
is liable to be revised. Similarly, if the court exceeds the limits of its jurisdiction, the higher court

can correct the error.

Example: A lower court passes an order on a matter that falls under the exclusive jurisdiction of a
different court or tribunal.

2. Illegality or Material Error of Law

e Ground: The order passed by the lower court is illegal or contrary to the law.

o Explanation: If the lower court has made a legal error in applying the law or misinterpreted legal
provisions, a revision can be filed. This includes the violation of a legal principle, incorrect
application of the law, or failure to follow established legal standards.

Example: A court wrongly applies a section of law that is not applicable to the case or interprets a
provision of law in a manner that is inconsistent with settled judicial precedent.

3. Abuse of Judicial Power or Improper Exercise of Discretion

e Ground: The lower court has abused its judicial power, or has exercised its discretion in an
improper or arbitrary manner.

o Explanation: When a court uses its discretionary powers in a manner that is arbitrary,
unreasonable, or unjust, such orders can be challenged through revision. The higher court may
intervene to correct such misuse or abuse of power.

Example: A court passes an order based on extraneous or irrelevant considerations, or refuses to exercise
its discretion when it is required to do so under law.

4. Substantial Error or Defect in Procedure

e Ground: The order is passed based on a substantial procedural defect.

o Explanation: If the lower court has not followed the correct procedure required under the law,
leading to a miscarriage of justice, the higher court can revise the order. This includes failure to
comply with mandatory procedural provisions of the law, such as those related to the issuance of
notices, opportunity to be heard, or recording of evidence.

Example: If a lower court passes an order without giving an opportunity for cross-examination of
witnesses, despite the law requiring it.

5. Material Irregularity

e Ground: The lower court has committed a material irregularity in the proceedings.

o Explanation: A material irregularity refers to a serious flaw or mistake in the proceedings that
affects the fairness or legality of the order. This could be procedural, but it must be something
substantial enough to affect the outcome of the case.
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Example: A court passes an order without considering relevant evidence or facts that could influence the

case outcome.
Illustrations of When Revision May Be Applied

o« Example 1 (Lack of Jurisdiction): A court passes an order related to the registration of a
document that falls under the jurisdiction of a Registrar and not the court. The aggrieved party
may seek revision of the order on the ground of lack of jurisdiction.

o Example 2 (Illegality of the Order): A trial court passes an order dismissing a case based on an
incorrect interpretation of a legal provision. The aggrieved party can file for revision to challenge
the order on the ground of legal error.

o Example 3 (Abuse of Discretion): A court refuses to grant an interim injunction in a case where
the party is entitled to one as per established principles. This decision, based on arbitrary or
improper discretion, can be challenged through revision.

Conclusion: The remedy of revision under Section 115 of the CPC is a vital tool for correcting errors of
law, jurisdiction, and procedural flaws in the decisions made by subordinate courts. It provides an
opportunity for the aggrieved party to seek relief against decisions that are illegal, unjust, or improper.
However, it is subject to specific grounds, including lack of jurisdiction, illegality, abuse of discretion,
procedural defects, and material irregularities. Importantly, the High Court has the discretion to accept
or reject revision petitions, and it cannot act as an appellate court, reviewing facts or evidence of the case.

Explain the salient features, introduced by recent amendments to CPC regarding issue and service
of summons.

Salient Features Introduced by Recent Amendments to the Code of Civil Procedure (CPC)
Regarding the Issue and Service of Summons

The Code of Civil Procedure, 1908 (CPC) is the primary procedural law governing civil litigation in
India. The issue and service of summons are critical aspects of the civil procedure as they inform the
defendant of the proceedings against them and provide an opportunity for them to defend their case.
Recent amendments have introduced several changes aimed at improving the efficiency and clarity in
the process of issue and service of summons.

These changes were introduced through the Amendment Act of 2002, 2015, and most recently, the CPC
Amendment 2020, which brought in significant reforms.

Key Features of the Amendments Regarding Issue and Service of Summons

1. Introduction of E-Summons (Electronic Summons)

o Salient Feature: The most significant reform introduced in the recent amendments is the
provision for the issuance of electronic summons or e-summons in place of traditional paper
summons.

o Explanation: The 2020 amendments to the CPC provide the option for the court to issue e-
summons or summons through electronic means to the defendant or other concerned parties.
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This move aims to speed up the process of summons issuance and reduce delays caused by

traditional methods.
e Provisions: Electronic means may include email, SMS, WhatsApp, or other online
communication methods, subject to the consent of the party concerned.

Significance: This reform is crucial in the age of digitization, allowing courts to effectively and quickly
serve summons, especially when the defendant is located far away or is difficult to trace.

2. Service of Summons through Other Modern Methods

o Salient Feature: In addition to the conventional personal service, service through registered
post, courier services, email, or any other mode prescribed by the court, has been made
permissible.

e Explanation: The 2015 amendments allowed the courts to exercise flexibility in how they serve
summons. If the defendant’s address is known, the court may choose to serve summons by
registered post or courier, ensuring that the summons reach the defendant as efficiently as
possible.

Significance: This change addresses the problem of delays in personal service and allows faster
dissemination of information, particularly when personal service is not feasible.

3. Simultaneous Issue of Summons to Multiple Defendants

e Salient Feature: The recent amendments enable the simultaneous issuance of summons to
multiple defendants in the same case, particularly in cases where the defendants reside at
different places.

o Explanation: Under the 2002 amendments, it was made possible for the plaintiff to request the
court to issue summons to all defendants at the same time, even if their addresses were located in
different places. This is particularly useful in cases where several defendants are jointly
responsible for the cause of action.

Significance: This reduces the time spent on the procedural steps and ensures that the case moves forward
without unnecessary delays.

4. Substitution of Service in Certain Cases

o Salient Feature: The substitution of service has been expanded to include methods such as
publication in newspapers and posting on court notice boards.

o Explanation: In cases where a party cannot be served personally, the recent amendments provide
the option of substituted service under Order V, Rule 20 of CPC. This rule now permits the use
of additional methods for service, including the publication of summons in newspapers
(especially in cases where the defendant is evading service).

Significance: This provision ensures that the suit can progress even when personal service is impossible,
and the plaintiff can move forward with the case without undue delay.
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o Salient Feature: The amendments have made specific provisions for the service of summons on

companies and corporations.

o Explanation: The 2002 amendments introduced provisions for serving summons on a
corporation or company via the person in charge of the registered office or a director of the
company. Additionally, the service can be made through authorized representatives.

Significance: This provision simplifies the process of service when dealing with legal entities and ensures
that companies and corporations are not able to avoid litigation by claiming that no person could be served
personally.

6. Service on the Legal Representatives of a Deceased Party

o Salient Feature: The amendment has specified provisions regarding the service of summons on
the legal representatives of a deceased party.

o Explanation: The recent amendments clarify that in the event of the death of a party to the suit,
the court must issue summons to the legal representatives of the deceased party to bring them on
record.

Significance: This ensures that the rights and liabilities of a deceased party are properly represented in
the proceedings, facilitating the continuance of the case.

7. Timeline for Service of Summons

o Salient Feature: The amendments have also established clear timelines for the service of
summons to ensure that cases proceed without undue delay.

e Explanation: The 2015 amendments stipulated that summons must be served within 30 days
from the date of issue. If service is not effected within this period, the court may extend the time
for service, but this extension should be justified.

Significance: The fixed timeline for service of summons ensures that there is no prolonged delay in the
commencement of the case and expedites the litigation process.

Conclusion: The recent amendments to the CPC regarding the issue and service of summons have
significantly enhanced the speed and efficiency of the judicial process. These reforms aim to reduce
delays in civil litigation, making it easier for parties to communicate and for cases to progress smoothly.
The introduction of e-summons, alternative service methods, and timely service of summons are
critical steps toward modernizing the judicial process in India. These amendments also provide flexibility
in service methods, such as service through email, registered post, and substituted service, helping
parties litigate cases without undue delay and promoting timely justice.
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Explain the salient features introduced by recent amendments to C.P.C. regarding recording of

evidence.

The Code of Civil Procedure, 1908 (CPC) has undergone several amendments over the years,
particularly to streamline the process of civil litigation and enhance the efficiency of the judicial system.
Among these reforms, the recent amendments have brought changes that address the recording of
evidence in civil suits. These changes were introduced through the Amendment Act of 2002, 2015, and
the CPC Amendment of 2020, with the goal of ensuring that the process of recording evidence is more
efficient, transparent, and in line with modern technology.

The recording of evidence is a crucial part of the civil procedure as it involves the examination of
witnesses, presentation of documents, and the court's assessment of facts. The amendments aim to speed
up trials, reduce backlogs, and introduce greater transparency in the process.

Salient Features Introduced by Recent Amendments Regarding Recording of Evidence
1. Recording of Evidence through Audio-Visual Means (Technology-Based Recording)

e Salient Feature: The 2020 Amendment introduced the provision for the recording of evidence
through audio-visual means, such as video recording.

o Explanation: Under Order XVIII, Rule 4A of the CPC, courts have been empowered to record
evidence electronically using audio and video technology, with the consent of both parties.

o Significance: This provision aims to ensure that all testimony is accurately captured and can be
reviewed later, reducing the possibility of disputes regarding the correctness of what was stated
during the examination. It also reduces the reliance on written transcriptions, making the process
more efficient and transparent.

2. Time-Bound Recording of Evidence

e Salient Feature: The 2015 Amendment mandated a time-bound approach for the recording of
evidence.

e Explanation: Courts are now required to complete the recording of evidence within a specified
time frame, unless there are exceptional circumstances. This reform encourages courts to take up
cases expeditiously and avoid unnecessary delays in litigation.

o Significance: The focus on speedy disposal helps reduce the backlog of cases in the judicial
system. It also ensures that justice is not delayed, which is a key principle of the Indian
Constitution.

3. Cross-Examination by Video Conferencing

o Salient Feature: The 2020 Amendment also allows for the cross-examination of witnesses via
video conferencing.

o Explanation: If a party is unable to attend the court in person due to various reasons (such as
distance, health, or security), the court may allow the cross-examination of witnesses using video
conferencing.
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o Significance: This provision enables the smooth continuation of trials without requiring physical
presence, reducing delays caused by the absence of witnesses. It also facilitates the testimony of
witnesses who may not be physically available but are crucial to the case.

4. The Introduction of E-Courts and Digital Filing

o Salient Feature: With the rise of digital technology, e-courts and digital filing systems have
been introduced under the National Policy and Action Plan for Implementation of E-Courts.
This includes provisions related to the digital recording of evidence.

o Explanation: The e-Courts system allows for electronic submission of documents and the
electronic recording of evidence, making the entire process more streamlined. Courts can now
receive documents, statements, and exhibits electronically, and evidence can be recorded and
stored in digital formats.

o Significance: Digital recording reduces paperwork, ensures the preservation of evidence in digital
formats, and makes it easier to access records. It also minimizes the risk of losing documents and
enhances the efficiency of the entire litigation process.

5. Restrictions on Adjournments

o Salient Feature: Under the Amendments of 2002 and 2015, there are stricter restrictions on
adjournments during the recording of evidence.

o Explanation: Courts are now encouraged to minimize adjournments in the examination of
witnesses. An adjournment may only be granted under exceptional circumstances, and the reasons
for the adjournment must be recorded by the court.

o Significance: This provision addresses the common issue of delays in proceedings, often caused
by repeated adjournments. By restricting adjournments, the law ensures that the trial proceeds
without unnecessary interruptions and within a reasonable time frame.

6. The Role of Court Reporters and Stenographers

o Salient Feature: The CPC amendments have also highlighted the importance of court reporters
and stenographers in the process of recording evidence.

o Explanation: Courts are required to engage stenographers or typists to take verbatim notes of
the proceedings, including witness testimony and cross-examinations. This ensures that there is
an accurate, reliable, and comprehensive record of the proceedings.

« Significance: This is critical for preserving the integrity of the evidence and allows for an accurate
record to be used for future reference, particularly in appeals.

7. Option for Written Deposition

o Salient Feature: The 2020 Amendment allows for the filing of written depositions in certain
cases where the witness is not physically present or where recording of evidence is difficult due

to the nature of the case.

o Explanation: Instead of traditional oral testimony, a written deposition may be filed, which is
then read in the court or submitted for consideration. This can include affidavits or written
statements under oath.
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» Significance: This allows for the flexibility to present evidence in cases where oral testimony is
impractical. It also reduces the time taken for recording evidence in simple or uncontested matters.

8. Electronic Evidence and Admissibility

e Salient Feature: The amendments have also introduced more clarity regarding the admissibility
of electronic evidence under the Indian Evidence Act, 1872.

o Explanation: The 2020 amendments have harmonized the CPC with the Evidence Act, making
it clear that electronic documents such as emails, digital files, and social media communications
are admissible as evidence, subject to specific conditions.

o Significance: This modernizes the evidence law, allowing digital evidence to be presented in
court without undue technicalities, and recognizes the growing role of digital records in legal
proceedings.

Conclusion: The recent amendments to the CPC regarding the recording of evidence have significantly
modernized and streamlined the process. Key features such as the introduction of audio-visual
recording, video conferencing for cross-examination, e-courts, digital filing, and restrictions on
adjournments reflect a strong move towards making civil litigation more efficient, transparent, and
accessible. These amendments ensure that evidence is recorded accurately, promptly, and in a manner
that reflects the realities of modern-day communication and technology. By promoting the use of
technology, reducing procedural delays, and ensuring fair and timely trials, the reforms aim to accelerate
justice delivery and improve the overall functioning of the judicial system.
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'A" is in possession of lands belonging to 'B' continuously for a period of 15 years without
permission of 'B'. 'B' never objected to it. 'A' claims title over the property on the ground that he
is in possession of it. Will he succeed? Discuss.

'A' deposits a box of jewels with 'B' as his agent. He then writes to 'C' for the purpose of making
the jewels a security for a debt due from himself to 'C'. 'A" afterwards alleges that 'C's debt is
satisfied and 'C' alleges the contrary. 3oth claim the jewels from 'B'. In such a situation, what 'B'
has to do? Advise him.
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A contract was executed by 'X' and 'Y' at Hyderabad. 'X' is resident of Nizamabad and "Y' is
resident of Mahaboobnagar. If 'X' wants to file a suit for enforcement of contract, where can be
file the suit against 'Y'? Refer to relevant provisions of C.P.C.

'A' sues 'B' for possession of property alleging 'B' as the tenant. The suit is dismissed. 'A’ filed a
subsequent suit against 'B' for possession of the same property on the allegation that 'B' is a
trespasser. Discuss the applicability of resjudicata in this case.

'A" wants to file a suit, against 'B' for recovery of Rs. 10,000/- based on a Negotiable Instrument.
Draft a plaint accordingly.

A incurs a debt to a firm of which B, C and D are partners. B is insane and C is minor. D can give
discharge of debt without concurrence of B and C. When will time run against B, C and D?

'X" failed to include a necessary party, in the pleading and what is the effect of non-inclusion of a
necessary party in a Civil Suit.

The limitation period for filling a suit is three years. However, the plaintiff was imprisoned during
the period of such three years. Can he seek condonation of delay in filling the suit after coming
out of jail? Decide

Mr. Jeevan's name is excluded from the list of his caste people in the village. Jeevan feels that his
right is affected. He wants to file a civil case for inclusion of his name in the caste. Can the Civil
Court take up for hearing? Is the case relating to the civil nature?

Mr. Eswar has given a Notice under section 80 of the code of Civil procedure with intent to file
a suit against the Government. Thereafter, he died in an accident. His son as a legal representative
institutes a suit without giving notice to Government. Discuss the legal rules for the maintenance
of the suit.

In an execution petition, the court directed the judgement-debtor to obey the execution of a
document in favour of the decree-holder. The judgement debtor neglects to obey the same. Shall
the court execute a document on behalf of the judgement debtor?

'A' filed a suit against 'B'. After receiving summons, 'B' did not appear before the court. The court
passed ex-parte order against B. There was a delay of 40 days in filing set aside petition. Which
is the correct provisions of Limitation Act to file application for condonation of delay?

A suit was instituted by the Plaintiff Company alleging infringement by the Defendant Company
for using the trade name of the medicine and selling the same in wrapper and carton of identical
designs with the same color combination, etc., as that of Plaintiff Company. A subsequent suit
was instituted in a different Court by the Defendant Company against the Plaintiff Company with
similar allegations. In such a situation, advise the Plaintiff Company on the procedure adopted
by the Courts.

A transport company has its head office in Delhi and branch offices in Chennai, Jaipur, and
Mumbai. A dispute cropped up between Sam and the company in respect of a transaction made
through the Chennai office. Sam files a suit in respect of this dispute against the company in a
Court at Jaipur. How will the Court decide?
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Ram and Shyam sell wheat for Rs 10,000 to Sohan and Mohan. Sohan sells cloth worth Rs. 12,000
to Shyam. Sohan files a suit against Shyam for recovery of the price of cloth. Shyam claims set-off
of the cost of wheat in this suit. Will he succeed?

A was a trustee of a trust. After A's death, B wrongfully takes possession of the trust property. C,
the son of A files a suit for recovery of possession of the property against B as the legal heir of A
in his individual capacity. But C did not succeed. Then C files another suit for recovery of trust
property against B in the capacity of the trustee as he was appointed as trustee after the death of
A. Whether the second suit is barred by the doctrine of constructive res judicata?

"A" and "B" jointly entered into an agreement of sale of their joint property with "X" A" and "B"
also received sufficient amount towards advance from "X" Subsequently "B" died. When "X" wants
the property to get registered in his name, the legal heirs refused to register the sale deed. What
remedy is available to the aggrieved party "X" under C.P.C

"A" and "B" purchased adjacent plots bearing Plot No's 250/A and 250/B, each admeasuring 500
Sq yards from a housing society at Hyderabad. "A" is a Military officer away from Hyderabad for
a long period on transfer. Mean time "B" constructed the house in Plot No 250/A by mistake in
the plot of "A" instead of plot No. 250/B. On retirement "A" wants to construct his house but
found that "B" has constructed a double storied building in his plot 250/A. "A" wants his land
back from "B". What suit can "A" institute against "B", under C.P.C. and what relief "A" can get?
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